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Chapter 5: Category A Deaths

CATEGORY A

Introduction

5.1.

5.2.

5.3.

5.4.

5.5.

5.6.

5.7.

5.8.

In the Terms of Reference, I was authorised as Commissioner “to inquire into and
report and make recommendations” to the Governor in relation to two categories
of unsolved deaths, Categories A and B. My consideration of Category B deaths is
contained in Chapter 6 of this Report.

Category A is expressed as follows:

A. The manner and canse of death in all cases that remain unsolved from the 88 deaths or
suspected deaths of men potentially motivated by gay hate bias that were considered by
Strike Force Parrabell.

The significance of several aspects of the language used in Category A is addressed
at Chapter 1 of this Report. I reiterate some aspects of that discussion here.

First, Category A refers to deaths that were “potentially motivated by gay hate
bias”, while Category B refers to “suspected hate crime deaths ... where ... the
victim was ... a member of the [LGBTIQ] community” (emphasis added).

I have treated those two different verbal formulations as referring to what is
substantially the same concept or criterion. I have generally adopted the language
of “LGBTIQ hate crime death” as reflecting this one criterion.

For the purposes of the Inquiry, as I have explained in Chapter 1 of this Report,
an unsolved death is regarded as a suspected LGBTIQ hate crime death, and thus
prima facie within one or both of Categories A and B of the Terms of Reference,
in circumstances where there is, objectively, reason to suspect both that the death
was a homicide, and that membership or perceived membership of the LGBTIQ
community was a factor in the commission of the crime.

Accordingly, for example, deaths associated with attacks on people who may not
themselves have been members of the LGBTIQ community, but who are wrongly
perceived by their assailants in such a way, would come within the meaning of
“LGBTIQ hate crime deaths”. Further, the Terms of Reference direct me to
inquire into and report only on “deaths”, not on crimes such as assaults which may
have been LGBTIQ bias crimes but did not result in death.

Secondly, Category A refers to 88 deaths of “wen” that were “considered by Strike
Force Parrabell” whereas in Category B, the reference is to the deaths of people
described as “victims”. In fact, some of the deaths considered by Strike Force
Parrabell were not of men. In order to recognise and acknowledge the gender
identity of all those persons considered by Strike Force Parrabell, 1 have
interpreted the word “men” in Category A as referring generally to “people”.
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Deaths considered “unsolved” by Strike Force Parrabell

5.9.

5.10.

5.11.

5.12.

5.13.

5.14.

5.15.

5.16.

The origins of Strike Force Parrabell are set out in detail in Chapter 13.

Strike Force Parrabell was established by the NSWPF in about August 2015. It was
a review, on the papers, of a list of 88 deaths which had been the subject of media
attention since at least 2013. The 88 deaths occurred in a 23-year period between
1976 and 1999.! All 88 names are listed at the commencement of the Parrabell
Report.

That list had been developed over many years, since about 1990, principally by
Ms Sue Thompson, who was the NSWPF Gay and Lesbian Client Consultant
from 1990 to 2002. Ms Thompson was assisted by others in developing the list,
including Professor Stephen Tomsen.

Strike Force Parrabell reviewed only 86 of the 88 deaths. One of the deaths
occurred in Tasmania and was not examined.? Another death, that of “David
Williams”, although it was one of the 24 described as “unsolved” in the Case
Summaries, was actually not examined at all, because Strike Force Parrabell was
unable to locate any records relating to the death.?

In the Case Summaries prepared by Strike Force Parrabell, 24 cases are described
as “unsolved”, whereas in the Parrabell Report itself, the number of “unsolved”
cases is said to be 23.

The explanation for the discrepancy between 23 and 24 unsolved cases was, as the
Inquiry ascertained, that the person noted as “David Williams” was actually named
“David Lloyd-Williams”.# The Inquiry’s consideration of the death of Mr Lloyd-
Williams is included below.

In my view, the Parrabell Report did not identify any criterion or criteria used in
designating cases as “solved” or “unsolved”. None of the three Strike Force
Parrabell officers who gave evidence to the Inquiry addressed the topic of what
criterion, if any, was used by the Strike Force in describing a case as “unsolved”.

The 24 deaths described as “unsolved” in the Strike Force Parrabell Case
Summaries were as follows (in chronological order):

(1) Mark Stewart (aka Mark Spanswick) (19706);
2) David Williams (1979);

3 Walter John Bedser (1980);

“4) Richard Slater (1980);

5) Gerald Leslie Cuthbert> (1981);

! Exhibit 6, Tab 56A, Document from Sue Thompson titled 'Brief: Likely NSW Gay Hate Murders from Late 70s to Late 90s', undated
(SCOL.77314).

2 Exhibit 1, Tab 2, NSW Police Force, Strike Force Parrabell Final Report, 23, 69 (Report, June 2018) (SCOL.02632).
3 Exhibit 6, Tab 49, Strike Force Parrabell Case Summaries, undated, 2 (SCOI1.76961.00014).
+ Exhibit 12, Tab 6, Death Certificate for David Lloyd-Williams, 9 November 1978 (SCOI1.74028).

5 Incorrectly identified as “Gerard Leslie Cuthbert” in the Strike Force Parrabell Report: see Exhibit 1, Tab 2, NSW Police Force, S#rike
Force Parrabell Final Report, 7 (Report, June 2018) (SCOI1.02632).
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(6)

(7)

(®)

©)

(10)
(1)
(12)
(13)
(14)
(15)
(16)
(7)
(18)
(19)
(20)
(21)
(22)
(23)
(24)

Peter Sheil (1983);

Wendy Waine (1985);

Gilles Mattaini (1985);

William Antony Rooney (1986);
Raymond Frederick Keam (1987);
Scott Johnson (1988);

William Emmanuel Allen (1988);
Ross Bradley Warren (1989);
Graham Paynter (1989);

John Russell (1989);

Michael John Swaczak (1991);
William Dutfield (1991);

Cyril Olsen (1992);

Crispin Wilson Dye (1993);
James William Meek (1995);
Kenneth Brennan (1995);

Carl Stockton (1996);

Scott Stuart Miller (1997); and
Samantha Rose (1997).

Deaths considered “unsolved” by ACON

5.17. In its report, In Pursuit of Truth and Justice, published in May 2018 (one month prior
to the report of Strike Force Parrabell) (the ACON Report), ACON referred to
“approximately 30" of the 88 deaths as unsolved.® The ACON Report did not
identify those 30 by name.

5.18. However, in July 2016, ACON provided Strike Force Parrabell with a document
titled, “ACON Gay Hate Murders List as at 18 July 2016”.7 Based on that list, it
seems that, in addition to the 24 deaths described by Strike Force Parrabell as

“unsolved”, ACON considered the following deaths to also be unsolved:

(1) Paul Rath (1977);

(2) Andrew Curric (1988);

¢ Exhibit 1, Tab 1, ACON, In Pursuit of Truth and Justice: Documenting Gay and Transgender Prejudice Killings in NSW in the Late
20th Century, 6 (Report, 26 May 2018) (SCOIL.03667).

7 Exhibit 6, Tab 67A, ACON Gay Hate Murders List, 18 July 2016 (SCOI1.74278).
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(3) Russell Payne (1989);

(4) Samantha Raye (1989);

(5) John Gordon Hughes (1989);
(6) Blair Wark (1990); and

(7) Gerard Fleming (2007).

5.19. Mr Fleming died in 2007, and his death was therefore outside the timeframe being
considered by Strike Force Parrabell.® I note that on 30 August 2008 a teenager
was convicted of manslaughter in relation to the death of Mr Fleming, and
consequently I do not consider that his death was unsolved for the purposes of
the Inquiry.”

Deaths considered “unsolved” by the Inquiry

5.20. As I observed in Chapter 1, a key preliminary step in the Inquiry’s work was for
me to reach a determination as to which deaths were “unsolved”. The Terms of
Reference did not define the term “unsolved”.

5.21. I did not simply proceed on the footing that the “unsolved” cases referred to in
Category A of the Terms of Reference were the 23 (or 24) so described by Strike
Force Parrabell. Rather, it was necessary for me to make my own assessment as to
how many of the 88 Parrabell cases should be regarded as having “remained
unsolved”, as at the inception of the Inquiry in April 2022.

5.22. From May 2022 onwards, the Inquiry embarked on its own assessment of which
of the 88 deaths reviewed by Strike Force Parrabell should properly be regarded
as having “remained unsolved” as at the date of the Terms of Reference. That
process involved, zuter alia, consideration of publicly available information,
including court judgments, and all the material eventually produced by the
NSWPF. One resource, among many, considered by the Inquiry was the SBS “Gay
Hate Decades” website.!0

5.23. The Inquiry also took into consideration concerns expressed by some community
groups, academics and activists, that some deaths of LGBTIQ persons had been
inadequately investigated, sometimes leading to precipitate findings of suicide or
misadventure.!!

5.24. I concluded that a case was “unsolved” where, upon a preliminary review of the
material available to me, it was either apparent that a case was not solved (see
below), or where the primary theory advanced in the material was attended by
sufficient doubt for me to consider that the case was prima facie unsolved.

8 Exhibit 6, Tab 85, Email from Craig Middleton to Jacqueline Braw re: ACON Gay Hate Murders List, 9 February 2017 (SCOI1.74437).

> AAP, ‘Manslaughter verdict in stabbing case’, The Sydney Morning Herald (online, 30 August 2008)
<https://www.smh.com.au/national/ manslaughter-verdict-in-stabbing-case-20080830-gdsswu.html]>.

10 Exhibit 6, Tab 223, Rick Feneley, “The Gay Hate Decades’, SBS (online) <https://www.sbs.com.au/gayhatedecades/> (SCOI.82033).

! Exhibit 1, Tab 1, ACON, In Pursuit of Truth and Justice: Documenting Gay and Transgender Prejudice Killings in NSW in the Late
20th Century, 4-5, 31 (Report, 26 May 2018) (SCOIL.03667).
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5.25.

5.26.

5.27.

5.28.

The assessment of the status of a case depended on the circumstances of each
case. For example, among the circumstances in which a case might be regarded as
“solved” would be cases where:

a.  One or more persons have been charged and convicted in connection with

the death, and all appeals have been finalised;

b. Such a person has been acquitted, despite having been the perpetrator, on
grounds such as self-defence;

c. 'The evidence available to me at this preliminary stage established that the
death was not a homicide but a suicide or misadventure.

Conversely, among the cases which might be regarded as “unsolved” would be,
for example, cases where although the death was a homicide (or the possibility of
homicide could not be ruled out):

a. No person of interest had been identified;

b. One or more persons of interest were identified, but no person had ever been

charged;

c. A person was charged, but the prosecution was discontinued, or the charges
were dismissed at a committal hearing, or the accused was acquitted at trial
for reasons other than self-defence;

d. A conviction was overturned by a higher court.

Other cases which might be regarded as “unsolved” were those where a deceased
was found in circumstances where what actually happened (the manner of death)
was simply unknown, even where the cause of death might be sufficiently clear
(e.g., injuries caused by a blow to the head, or injuries consistent with a fall from
height).

Of the 88 Parrabell cases, I identified eight described as “solved” which I
considered warranted close attention as possibly also being “unsolved” (in addition
to the 24 so described by Strike Force Parrabell). These cases were:

(1) Paul Rath (1977);

(2) Andrew Currie (1978);

(3) Russell Payne (1989);

(4) Samantha Raye (1989);

(5) John Gordon Hughes (1989);
(6) Simon ‘Blair’ Wark (1990);
(7) Robert Malcolm (1992); and
(8) Brian Walker (1992).
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5.29.

5.30.

5.31.

5.32.

5.33.

However, two of that total of 32 cases, namely the deaths of Raymond Keam in
1987 and Scott Johnson in 1988, were the subject of ongoing criminal proceedings.
Accordingly, having regard in particular to Paragraph E of the Terms of Reference,
the Inquiry did not investigate those two deaths. In 2023, as events transpired, in
both of those cases, offenders were convicted of homicide (murder in the case of
Mr Keam and manslaughter in the case of Scott Johnson).

To the extent that Public Hearing 2 touched upon the investigative history of the
Scott Johnson matter, the basis for the Inquiry doing so is referred to in my
judgment delivered on 18 July 2023.12

The Inquiry thereafter took steps to inquire into that total of 30 deaths. This
involved obtaining and reviewing all available historical material, as well as all
turther information that could be obtained by way of present-day forensic testing
and/or by other means including expert review. Those 30 deaths then proceeded
through the Case Review and Documentary Tender processes outlined below.
Each death is considered in turn in this Chapter.

For completeness, I note that two of the deaths which I have considered pursuant
to Category A, namely the deaths of Cyril Olsen and Michael Swaczak, were not
presented in a public hearing and are addressed in the confidential volume of this
Report. For the public record, I note that in my view both those deaths were
homicides, and that in both cases there is objectively reason to suspect that
LGBTIQ bias was a factor in the death.

Over the course of the Inquiry’s work, I had the benefit of submissions addressing
the topic of how I should understand the word “unsolved” in the Terms of
Reference, and whether specific matters were “unsolved” for the purposes of the
Terms of Reference. However, those submissions did not cause me to depart from
the approach I took initially (as outlined above) to the question of which matters
were unsolved.

Other introductory matters

5.34.

5.35.

The Terms of Reference required me to report on the manner and cause of death
and on the question of LGBTIQ bias, in relation to particular unsolved cases.
However, part of the broader utility of the Inquiry’s work in investigating deaths
falling within the Terms of Reference lies in what was revealed concerning the
investigative practices, and attitudinal responses, of those responsible for
investigating deaths that may be LGBTIQ hate crimes. This is true at both the
initial investigatory stage, and at the stage of any subsequent review of that
investigation (for example, by the UHT). I have expressed opinions on such
matters in the course of my discussion of particular deaths.

As noted below, issues relating to investigative practices generally were explored
in the separate Investigative Practices Hearing that is the subject of Chapter 8.
Both the subject matter of that hearing, and the need for such a hearing, arose
substantially from the Inquiry’s consideration of the individual Category A deaths.

12 Judgment of the Inquiry, 18 July 2023, [74]-[114] (ORD.00012).

Special Commission of Inquiry into LGBTIQ hate crimes 207



Chapter 5: Category A Deaths

5.36.

5.37.

5.38.

5.39.

5.40.

Issues relating to the varying and changing approaches adopted by NSWPF
officers in relation to their dealings and association with the LGBTIQ community
were explored in the first public hearing (the Context Hearing). That hearing
provided me with both documentary and oral evidence about the social and
cultural contexts of the period under examination, namely the 40 years from 1970
to 2010, especially as to the lived experience of members of the LGBTIQ
community during those years.

The Inquiry also examined aspects of Strike Forces Macnamir, Parrabell and
Neiwand, and the BCU, in the course of Public Hearing 2. This has contributed to
the acquisition of a baseline of information concerning the culture, practices and
approaches of the NSWPF in relation to the investigation of homicides where
LGBTIQ bias was or may have been a factor. That has also assisted me in the task
of examining the individual deaths, as I observed in my judgment of 18 July 2023
concerning the Terms of Reference, including at [84]—[86].

There is also an important matter of terminology to address before I address the
individual cases. Much of the underlying evidentiary material refers to the targeting
of gay men in particular locations, refers to specific venues as being frequented by
gay men, and/or assumes that all users of beats were gay men. This evidentiary
material frequently proceeds on an underlying assumption — explicit or implicit —
that any man who sought or engaged in sexual activity with other men was gay.

For reasons explained in the Terminology section of this Report, that assumption
is erroneous. It erases the experience of many people who may have used beats,
or been present in LGBTIQ-friendly venues. However, it is an assumption that,
having regard to the evidence I received in the Context Hearing, may well have
been shared by the perpetrators of bias crimes (in addition to many in the NSWPF
and more broadly in the community), and it is important that I acknowledge that
reality.

There is a tension between acknowledging that cisgender gay men, and those who
were assumed, rightly or wrongly, to be cisgender gay men, were specific targets
of some types of violence, while also seeking to ensure that misconceptions
concerning sexuality and gender are not perpetuated. For example, in some
instances, if I were to say that a perpetrator had assumed a person was “a member
of the LGBTIQ community”, this may obscure the different experiences of
violence by different aspects of the LGBTIQ community, and the underlying
animus of a perpetrator of violence.
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5.41. There is no perfect approach to this issue. In general, where violence may have
been connected to a beat, I have used the language of “beat user” to reflect the
diversity of people who used beats. Where underlying documents or the
submissions before the Inquiry refer to the targeting of gay men, I have often
retained that language when summarising that evidence or those submissions, even
though that language is likely to be overly simplistic. In doing so, I seek to
acknowledge that cisgender gay men (or those assumed to be cisgender gay men)
were specific targets of violence, and comprise many of the cases before the
Inquiry, but should not be understood as overlooking the fact that many men who
were not cisgender gay men used beats, and that other parts of the LGBTIQ
community also experienced significant violence.

5.42. Further, in relation to some deaths, Counsel Assisting recommended that I make
a finding that the person died by suicide. Whether or not that finding was
appropriate in each case was the subject of submissions from both Counsel
Assisting and the NSWPF.

5.43. Counsel Assisting drew my attention to the lack of a single settled definition of
suicide, or test to be applied at common law in Australia.!> Moreover, none of the
Coroners Acts in Australia requires coroners to make an explicit determination of
suicide or of a deceased’s intent.!*

5.44, The long-accepted principle in Australia is that a finding of death by suicide should
not be made lightly.!> Historically, there were significant consequences of a finding
of death by suicide, including for religious burial and life insurance policies, and
coroners have traditionally employed a high standard of proof on this issue, usually
encapsulated by reference to the Briginshaw principle.'¢

5.45, However, as Counsel Assisting observed, social attitudes towards suicide have
changed over time.!” Thus, for example in Clark v NZI Life I.#d (1991) 2 Qd R 11
at 16, Thomas | suggested that a finding of suicide may no longer be one of such
gravity as to “bring it toward the top of the range of what is sometimes called the
Briginshaw test”.!® Nevertheless, it remains the case that Australian coroners
continue to employ a high standard of proof in suicide determinations.!

13 See Stephanie Jowett, Belinda Carpenter and Gordon Tait, ‘Determining a Suicide under Australian Law’ (2018) 41(2) UNSW Law
Journal 355, 363.

14 See Stephanie Jowett, Belinda Carpenter and Gordon Tait, ‘Determining a Suicide under Australian Law’ (2018) 41(2) UNSW Law
Journal 355, 360ff.

15 American Home Assurance Company v King [2001] NSWCA 201, [10]-[13] (Stein JA, Handley JA and Beazley JA agreeing); Australian
Associated Motor Insurers Ltd v Elmore Hanlage Pty 1.td (2013) 39 VR 365, [55]. For an overview of English authorities on suicide see Breganza
v BP Shipping 14 [2015] UKSC 17, [33]—[36] (Lady Hale, Lord Kerr agtreeing), [61]—[62] (Lord Hodge, Lord Ketr agreeing).

16 Briginshaw v Briginshaw (1938) 60 CLR 336, 361-2 (Dixon J).

17 Stephanie Jowett, Belinda Carpenter and Gordon Tait, ‘Determining a Suicide under Australian Law’ (2018) 41(2) UNSW Law Journal
355, 364.

18 Clark v NZI Life Itd (1991) 2 Qd R 11, 16.

19 Stephanie Jowett, Belinda Carpenter and Gordon Tait, ‘Determining a Suicide under Australian Law’ (2018) 41(2) UNSW Law Journal
355, 370-373; Senate Community Affairs References Committee, Parliament of Australia, The Hidden Toll: Suicide in Australia (2010) 26.
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5.46. Counsel Assisting drew my attention to one formulation, proposed by Coroner
Coate in the Coroners Court of Victoria, namely that the appropriate question to
be asked is “whether or not, in doing what [the deceased] did on that [occasion],
[the deceased] was engaged in a voluntary or deliberate course of conduct or act
or acts in which [the deceased] consciously intended at the moment of engagement
in the acts, by those acts, to end [their] own life”.?0

5.47. On that formulation, suicide comprises three elements:?!
a. A voluntary or deliberate act of the deceased, where
b. The intent behind the act was to end their own life, with

c. A conscious understanding, at the moment of engagement in the act, that such
an act would necessarily result in death.

5.48. Accordingly, I adopt and apply that formulation in respect of the cases in which
the possibility of suicide is raised.

Case Review Process

5.49. The Inquiry sought and received a very large volume of documents and records of
various kinds, primarily from two main sources: the NSWPF and the Coroners
Court. However, many records were incomplete and some NSWPF files were
missing or lost, in whole or in part. Other materials were also sought from and
provided by numerous bodies, both in NSW and elsewhere, including the ODPP,
the Supreme Court, the District Court, the Local Court, and other government
agencies to assist in the consideration of these deaths.

5.50. The Inquiry conducted a detailed review of the material received in relation to each
death (or disappearance where the person was presumed deceased) and produced
a “Case Summary” with a preliminary analysis of the death. The analysis included,
among other things:

a. An account of the known facts surrounding the death;

b. Details of the initial police investigation and any subsequent investigation (for
example by the UHT);

c. Consideration of whether witnesses and persons of interest were still alive and
whether exhibits were available; and

d. Initial observations as to possible avenues of fresh investigation.

2 Findings of Coate J, Inquest into the Death of Tyler Jordan Cassidy, 11 November 2011, 52 [244].

21 See Stephanie Jowett, Belinda Carpenter and Gordon Tait, ‘Determining a Suicide under Australian Law’ (2018) 41(2) UNSW Law
Journal 355, 364.
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5.51.

5.52.

5.53.

5.54.

5.55.

5.56.

5.57.

The next step was the completion of a separate and more focused document,
identifying specific “Factors for Decision”. One of those factors was whether I
ought to regard a death as solved or unsolved. This document also included
recommendations as to what investigative steps should be taken, including any
expert opinions to be obtained, and a preliminary assessment as to the possible
presence of LGBTIQ bias.

The Case Summary and Factors for Decision documents were then discussed in a
“First Case Review Meeting”, with myself, Counsel Assisting and relevant staff of
the Inquiry. At that meeting, decisions were made as to which, if any, of the
recommendations for further investigation should be implemented. A First Case
Review “Outcomes” document was prepared, recording the provisional views
reached and the investigative steps which needed to be taken.

The Inquiry pursued a wide variety of investigative avenues as appropriate to each
death. These avenues included: conducting witness conferences, holding private
hearings with witnesses and persons of interest, issuing summonses to various
courts, agencies and organisations for additional records, reviewing information
provided by members of the public via the Inquiry’s contact webpage and phone
number, media reviews and scene visits.

Having regard to significant advances in science and technology, the Inquiry also
issued summonses to the NSWPF for the production of the relevant physical
exhibits. Unfortunately, what all too frequently emerged was that exhibits could
not be found. Where exhibits had been lost or destroyed, in some instances a
statement was sought from a forensic biologist at FASS as to the forensic analysis
that could have been pursued if the exhibits had been retained. Where the NSWPF
was able to locate and produce exhibits, in appropriate cases, the Inquiry arranged
for various forms of modern forensic testing and checking, including for example
DNA analysis through FASS and by requesting the assistance of the NSWPF to
re-run fingerprints taken from crime scenes against the current national fingerprint
database to identify any matches.

The Inquiry also sought and obtained advice and reports from a wide variety of
expert consultants from various specialist fields, including forensic pathology,
cardiology, neurosurgery, forensic psychiatry, toxicology, bloodstain pattern
analysis, botany, and coastal geomorphology.

Once the investigative steps had been progressed for a particular case, a second
“Factors for Decision” document was prepared, with the outcome of the steps
taken to date, any revised assessments or analyses, and any recommendations as to
turther investigative steps.

A “Second Case Review Meeting” was then convened to discuss the progress and
recommendations made in relation to the case. At that meeting, final decisions
were made, firstly as to whether the death was considered to fall within the Terms
of Reference or not and, if so, as to any further avenues of inquiry to be pursued.
If all investigations were complete, a decision was made as to whether the case
should be prepared for a documentary tender. Following that meeting, a Second
Case Review “Outcomes” document was prepared to record the decisions made.
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Family Involvement

5.58. The Inquiry also sought to contact family members in relation to each of the deaths
considered as possibly falling within Category A. In some cases, families contacted
the Inquiry directly in response to publicity about the Inquiry. Such publicity
included advertising and public notices in newspapers and regional publications,
LGBTIQ publications, on the radio and online, as well as media reporting of the
Inquiry’s public hearings.

5.59. The Inquiry also obtained the postal addresses, and in certain cases, mobile
telephone numbers for family members via interagency cooperation. Journalists
who had reported on certain deaths also assisted the Inquiry in locating families.

5.60. I wrote to all identified family members (or where no family could be identified, a
close friend or loved one) explaining the nature and purpose of the Inquiry and
inviting them to participate. A text message was also sent to the mobile phone
numbers of many family members to ensure all possible efforts were made to
contact families. Sadly, many of the family members, partners, friends and loved
ones are deceased, in failing health, or no longer able to be found.

5.61. Family members and loved ones who expressed a willingness to participate in the
Inquiry variously provided witness statements and/or copies of their own records,
and participated in conferences with staff of the Inquiry. Families were also
provided with the opportunity to read the evidentiary bundle prepared in relation
to the death of their family member or loved one in advance of the relevant public
hearing and could seek leave pursuant to Practice Guideline 1 to appear and be
legally represented if they so wished.

Procedural fairness

5.62. In Chapter 1 of this Report, I considered the principles of procedural fairness. I
now turn to the Inquiry’s contact with OICs, and persons suspected of having had
involvement in a death under consideration by the Inquiry.

Contact with OICs

5.63. A common theme which emerged from the submissions of the NSWPF in relation
to the public documentary tender of the Category A and B deaths is that it was
unjust to make criticisms of historical criminal investigations when the OICs of
those investigations had not been called to give evidence. Moreover, the NSWPF
advised that it would not act for any of those officers before the Inquiry.
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5.64.

5.65.

5.66.

5.67.

5.68.

I am not persuaded by the NSWPEF’s submission that any criticism of historical
investigations would be unjust without hearing from the OICs, given the nature of
my inquiries and the focus for the most part on investigative practices rather than
on whether individuals should be criticised. Nevertheless, out of abundant caution,
this Inquiry has sought to identify and contact almost every living OIC from those
investigations it has been able to identify. To this end, from 13 June 2023 the
Inquiry made attempts to contact over 40 living OICs. Very few wished to be
heard. Many indicated they did not wish to make submissions, and many more did
not reply at all. Several were deceased, and some could not be safely contacted (or
further contacted) due to significant trauma.

Notwithstanding that approach, it is appropriate to make the following comment.
In some cases, I have considered it appropriate to discuss the specific conduct of
named officers in conducting historical investigations. However, most of my
adverse comments are in the nature of general critiques as to the manner in which
an investigation was conducted. They should not, for that reason alone, be
understood as specific adverse comment on the officer or officers in charge of that
investigation.

It is not always possible, particularly given incomplete records, to assign specific
conduct to specific officers. Some investigations are “products of their time”, in
terms of cultural attitudes to the LGBTIQ community and approaches to policing,
and no single officer can appropriately bear the weight of that criticism. I do not
intend every critique of a previous investigation to indicate a moral or professional
shortfall of the relevant OIC, or other officers involved, that sets them apart from
their colleagues in that period.

That does not mean that those investigations cannot and should not be critiqued
in a general sense, regardless of whether the Inquiry has heard from each OIC or
each individual officer involved. To take that view would be to promulgate the
myth that historical failures of policing can be explained by a few “bad apples”
who must personally answer for any shortcoming. It would also unfairly shield
historical policing practices and systemic deficiencies from criticism unless the
Inquiry were to embark on a task that was near impossible with the time assigned
to it (and certainly in the timeframes originally assigned to it prior to the extensions
granted).

Accordingly, while this Inquiry has taken as cautious an approach as possible with
respect to seeking the views of OICs in the time available to it, that should not be
understood as accepting the various NSWPF submissions that the Inquiry’s
criticisms of those investigations are necessarily “adverse findings” with respect to
each of those officers, or that a duty of procedural fairness was in fact owed to
every such officer under the principles set out above.
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Notification of potential adverse comment

5.69.

5.70.

Where Counsel Assisting made a submission, or intended to make a submission,
in respect of persons of interest suspected of having had involvement in a death
under consideration by the Inquiry, that person—or any close family members if
that person was now deceased—was contacted by the Inquiry and invited to make
a submission.

In relevant instances, the Inquiry, through interagency cooperation obtained the
postal address for the person of interest (or their next of kin). A letter was then
sent notifying the person of interest (or their next of kin) that the Inquiry was in
receipt of information which suggested that they (or their relative) may have been
involved in the particular death within the Inquiry’s Terms of Reference, and that
Counsel Assisting may submit that I should reach such a conclusion. That letter
also informed the person of interest (or their next of kin) of the date of the public
hearing and provided a timeframe for them to contact the Inquiry to provide
information and/or make submissions.

Documentary Tenders

5.71.

5.72.

5.73.

5.74.

Public hearings by way of documentary tender were conducted in relation to
Category A and B deaths on 22 separate days between February and August 2023
in respect of 32 individual deaths. As discussed above, public hearings did not take
place in relation to the deaths of Cyril Olsen and Michael Swaczak.

From the totality of the material obtained by the Inquiry with respect to each death
within the Terms of Reference, the Inquiry marshalled and selected those
documents which needed to be tendered in evidence. For each death a tender
bundle of such documents was compiled and tendered in a public hearing. Such
tender bundles typically included:

a. Documents relating to the circumstances of the death itself;

b. Documents relating to previous investigations of that death, whether by the
police or the Coroner. The nature and extent of material derived from past
police investigations of each death varied significantly from case to case,
depending on the nature and extent of those investigations;

c. Documents relating to the various steps taken by this Inquiry in relation to
that death, and the results and conclusions flowing from those steps; and

d. Statements made by family members and loved ones, outlining their memories
and the impact that the death has had on their lives, if they had been provided.

At those public hearings, Counsel Assisting also provided me with written
submissions and made oral submissions.

Counsel Assisting’s submissions addressed, znfer alia, both the manner and cause
of death, and the question of whether the death involved LGBTIQ bias. Further,
Counsel Assisting made submissions as to whether I should make any
recommendations in connection with the death.
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5.75.

5.76.

In the course of their submissions, Counsel Assisting in some instances made
observations on matters such as police investigative practices. While these, for the
most part, did not give rise to recommendations being suggested in respect of
individual cases, I have taken such observations into account in my consideration
of recommendations that I consider are appropriate more broadly concerning
police investigatory practices. So too have I taken into account any responsive
submissions made on behalf of interested parties that concern investigative
practices. Those are addressed in Chapter 8 of this Report.

In the majority of deaths, parties granted authorisation to appear in individual
matters (principally, the NSWPF and some family members), chose to reserve their
position at the public hearings of those matters, and later provided written
submissions in accordance with Practice Guideline 3.

Steps after documentary tender

5.77.

5.78.

Following the written and oral submissions of Counsel Assisting, and receipt of
submissions from interested parties, in some deaths I considered that additional
investigative steps should be taken. In such cases, I gave instructions for further
inquiries to be made, including obtaining additional expert reports, contacting
additional witnesses and issuing further summonses for records.

Where additional information was obtained in a case, Counsel Assisting
supplemented the tender bundle for that case by tendering additional documents
in chambers and preparing supplementary written submissions where appropriate.
The additional evidence and supplementary submissions were then served on the
interested parties, who were invited to provide further submissions in reply.

Findings

5.79.

5.80.

An overview of my findings as to manner and/or cause (where appropriate) in
each of the Category A deaths appears in my consideration of the individual deaths
in this Chapter. I have also included my views as to whether or not there is
objectively reason to suspect that LGBTIQ bias was a factor in the relevant death.
Of the 30 deaths I considered pursuant to Category A, I ultimately formed the
view that there was objectively reason to suspect that LGBTIQ bias was a factor
in 21 deaths.

I outlined the approach I have taken in relation to the standard of proof at
Chapter 1 of this Report.

Divergence from coronial findings

5.81.

In relation to some deaths, I have made findings or conclusions as to manner and
cause which diverge from eatlier findings made by a Coroner. This divergence
varies in degree and is in most instances attributable to the existence of fresh
evidence derived using the evidence-gathering powers provided for by the SCOI
Act. That fresh evidence was unavailable to the Coroner at the time of the initial
inquest and has shed light on matters including the timing, cause and manner of
deaths being considered by the Inquiry.
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5.82.

5.83.

On 14 July 2023, I convened a meeting with the State Coroner, Magistrate Teresa
O’Sullivan, to discuss the potential implications of any findings I make as to
manner and cause of death on the coronial jurisdiction more broadly.

In my view, it is generally undesirable for there to be a divergence between earlier
coronial findings and any findings I make as to manner and cause of death. With
a view to providing a pathway to reach consistency on the record, in some matters
I have recommended that the Commissioner of the NSWPF or a serving NSWPF
officer apply for a fresh inquest.

Applications for a fresh inquest

5.84.

5.85.

5.86.

5.87.

5.88.

At common law, it is well established that once an inquest has been held, a coroner
is functus officio, such that there is no power to hold a fresh inquest unless permitted
by a specific legislative provision or until the first finding has been set aside by a
Court.?? This common law principle is also reflected in various provisions under
the Coroners Act.

The statutory duty to hold a fresh inquest or inquiry is enshrined in s. 83(4) of the
Coroners Act, which is in the following terms:??

(4) A fresh inquest or inquiry must be beld if:

(a) an application for a fresh inquest or inquiry is made under
this section, and

(b) on the basis of the application, the State Coroner is of the
opinion that the discovery of new evidence or facts mafkes it
necessary or desirable in the interests of justice to hold a fresh
inquest or inquary.

The term “fresh inquest” is a reference to a new inquest concerning the death or
suspected death of a person.

The mandatory duty to hold a fresh inquest or inquiry is conditional upon the State
Coroner forming the opinion set out in s. 83(4)(b) of the Coroners Act. This opinion
amounts to a subjective jurisdictional fact.?* To be validly held, the opinion formed
by the State Coroner must, amongst other things, be such that it can be formed
“by a reasonable [person| who correctly understands the meaning of the law under
which [the person] acts”.?>

Pursuant to s. 83(5) of the Coroners Act, an application for a fresh inquest or inquiry
may only be made by a police officer or a person who has been granted leave to
appear or be represented at a previous inquest or inquiry. Accordingly, limited
persons have standing to make an application under s. 83 of the Coroners Act.

2 R v West Yorkshire Coroner; Ex parte Smith [1983] QB 335 at 359, [1982] 3 All ER 1098 at 1108, CA per Donaldson LJ.

2 The requirement to hold a fresh inquest may also arise by way of an order of the Supreme Court pursuant to Chapter 7 of the Coroners
Act. 1 further note that a discretionary power to hold a fresh inquest, in certain proscribed circumstances, is enshrined in ss. 83(2)-(3) of
the Coroners Act.

24 Minister for Multicultural and Indigenous Affairs v SGLB (2004) 207 ALR 12 at 20.
% R v Connell; Ex parte Hetton Bellbird Collieries 1td (1944) 69 CLR 407 at 430.
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5.89.

5.90.

5.91.

5.92.

Whilst the term “police officer” is not defined in the Coroners Act, it is defined in
s. 3 of the Police Act as “a member of the NSWPF holding a position which is
designated under this Act as a position to be held by a police officer”. The
functions of police officers which are set out in the Police Act include the exercise
of functions conferred on members of the police force under other legislation.
This would include functions conferred upon police officers pursuant to the
Coroners Act. A retired police officer would clearly be precluded from exercising
such functions and could not be regarded as holding a relevant position under the
Police Act as described above. A retired officer would therefore not have standing
to make an application under s. 83(5) of the Coroners Act, unless the officer was
individually granted leave to appear or to be represented in the relevant inquest.?¢

Since only serving police officers will have standing to bring an application for a
fresh inquest, a previous OIC would be precluded from doing so if no longer a
serving officer. In many cases considered by the Inquiry, the OIC is no longer a
member of the NSWPF by reason of retirement or otherwise.

Further, although s. 57(3) of the Coroners Act creates a strong presumption that a
tamily member will be granted leave to appear or be represented in an inquest, it
does not operate so as to confer such leave automatically. During the course of
coronial proceedings, many family members may be actively involved without
formally seeking leave to appear or to be represented. As a result, many family
members will not have standing to bring an application for a fresh inquest under
s. 83 (but may make an application for a fresh inquest to the Supreme Court under
Chapter 7 of the Coroners Acf). Given the period captured by the Terms of
Reference, in several matters I have considered, there are no living relatives.

Accordingly, in the following matters I recommend that the NSWPEF (the
Commissioner of the NSWPF or a serving police officer) make an application for
a fresh inquest, having regard to additional evidence obtained by the Inquiry and
the findings and conclusions I have reached as to manner and cause of death:

a. Scott Miller;

b. Paul Rath;

c. Richard Slater; and
d. Carl Stockton.

Correction to Births, Deaths and Marriages Register

5.93.

In some instances, where I did not consider there to be a material divergence
between an earlier coronial finding and my finding as to manner and cause, I have
included a recommendation to the Registrar of Births, Deaths and Marriages.
Pursuant to s. 45(1)(b) of the Births, Deaths and Marriages Registration Act 1995, the
Registrar has the power to correct the Register to bring an entry about a particular
registrable event into conformity with the most reliable information available to
the Registrar of the registrable event.

20 See Police Act 1990 (NSW), ss. 6(2)(a) and (4).
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Common themes raised by the NSWPF

5.94. In the course of considering the submissions on behalf of the NSWPF, I identified
a number of common themes. Several of these themes relate to the absence or loss
of records and the investigative practices of the NSWPF. In particular, these
themes include: historical vs modern day investigative standards; improvements in
forensics and technology; and changes to exhibit management and archiving
standards. As noted above, these matters are addressed in detail in Chapter 8.

5.95. Against that background, I now turn to my consideration of the Category A deaths.
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IN THE MATTER OF
MARK STEWART

Factual background

Date and location of death

5.96. Mark Stewart (formerly Mark Spanswick) died on 10 or 11 May 1976 at a headland
near Shelly Beach in Manly.

5.97. The headland at which Mr Stewart died was sometimes referred to as “the Fairy
Bower headland”, and this name is used in this Report.?”

Circumstances of death

5.98. At around 10:00 am on 11 May 1976, Mr Stewart’s body was discovered lying on
the rocks at the base of a cliff about 250 metres south of the Fairy Bower
headland.?® He had last been seen at 9:30pm on 9 May 1976 at the Hilton Hotel
on George Street in the Sydney Central Business District (CBD), where he had
booked a hotel room for two nights.?

5.99. Mr Stewart was 18 years old at the time of his death.

Previous investigations

Original police investigation

5.100.  The original police investigation into Mr Stewart’s death was overseen by Manly
Police. Senior Constable Keith Thoms was the OIC of the investigation.

5101, At 11:00am on 11 May 1976, Senior Constable Thoms and Constable Ronald
Fyson of Manly Police attended the Fairy Bower headland and were taken to the
location of the body by Colin McGuire (the local fisherman who had found
Mr Stewart’s body earlier that morning).>

5.102. A third officer, Constable Christopher Ure, appears to have arrived shortly after
these two officers “in company with other police from the Manly detectives
office”.!

27 As outlined in Counsel Assisting’s submissions, the headland was referred to as the “Fairy Bower headland” in much of the material
relating to Mr Stewart’s death despite the fact that the headland is much closer to Shelly Beach in Manly, than to Fairy Bower beach, which
is some distance away and further west.

28 Exhibit 19, Tab 8, Statement of Colin Richard McGuite, undated (SCOI.02724.00018).
2 Exhibit 19, Tab 9, Statement of Patricia Cupitt, 7 July 1976(SCO1.02724.00012).

30 Exhibit 19, Tab 12, Statement of Senior Constable Keith Thoms, undated (SCOI.02724.00019); Exhibit 19, Tab 14, Statement of
Constable Ronald Fyson, Undated 1 (SCOI1.02724.00017).

31 Exhibit 19, Tab 15, Statement of Constable Christopher John Ure, 4 July 1976 (SCOI1.02724.00016).
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5.103.  Senior Constable Thoms, Constable Fyson and Constable Ure made statements
concerning their attendance at the scene. The statements record that Mr Stewart’s
body was located on rocks about 250 metres south of either “Fairy Bower
headland” or “Fairy Bower”, and that Mr Stewart was lying face down on rocks
about 20 feet from the cliff face.3?

5.104.  In Senior Constable Thoms’ view, “[i]t was apparent that the body had fallen from
the cliff top”.3

5.105.  According to Constable Ure:

We then made an extensive search of the headland near to where it wonld
appear the deceased had fallen from. This area is dense bushland with very
rocky sections jutting out of the bush, there are a number of small trails
leading from the roadway to the edge of the cliff. A further search was made
of the edge of the cliff and this area is also overgrown with dense bush and
it was noticed that there is no safety fence or any other facility to prevent
persons from losing there (sic) footing and falling to their deaths.

A thoroungh search of the whole area by police for any signs which explain
how the deceased came to fall to his death was made and no sign of the
persons [sic] prior presence was found. 1 then returned to the bottom of the
cliff where 1 viewed the body of the deceased. ..

5.106.  The only property found on Mr Stewart’s body was a small piece of notepaper
with the name and telephone number of a hotel on one corner. According to the
statement of the OIC, the hotel name on the notepaper was the “Chevron Hotel,
Sydney”. The notation “7.20 11.5.76” was written in biro on the paper.’

5.107.  Other physical evidence found near Mr Stewart’s body included a piece of Banksia
tree, which was similar to the trees growing at the top of the cliff about 150 feet
above.3s A men’s Seiko wristwatch was also recovered about 21 feet further east
of the body. The watch had stopped at “8.02 TUE 117.57

32 Exhibit 19, Tab 12, Statement of Senior Constable Keith Thoms, undated(SCO1.02724.00019); Exhibit 19, Tab 14, Statement of
Constable Ronald Fyson, undated (SCOL1.02724.00017); Exhibit 19, Tab 15, Statement of Constable Christopher John Ure, 4 July
1976(SCOI1.02724.00016).

3 Exhibit 19, Tab 12, Statement of Senior Constable Keith Thoms, undated (SCOI1.02724.00019).

3 Exhibit 19, Tab 15, Statement of Constable Christopher John Ure, 4 July 1976, 1 (SCOI.02724.00016).

% Exhibit 19, Tab 12, Statement of Senior Constable Keith Thoms, undated (SC0O1.02724.00019).

3 Exhibit 19, Tab 12, Statement of Senior Constable Keith Thoms, undated (SCOI1.02724.00019); Exhibit 19, Tab 14, Statement of
Constable Ronald Fyson, undated (SCOI1.02724.00017).

37 Exhibit 19, Tab 12, Statement of Senior Constable Keith Thoms, undated (SCOI.02724.00019); Exhibit 19, Tab 14, Statement of
Constable Ronald Fyson, undated (SC0O1.02724.00017).
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5.108.  Although not mentioned in any police statement, the Report of Death to Coroner
dated 13 May 1976 refers to the clothing worn by Mr Stewart as pale green slacks,
a bone-coloured belt, bright green sneakers, a cream body shirt, blue denim jacket,
white cotton singlet and blue floral briefs.3® His shoes were off but still laced and
were in close proximity to the body.* The report also mentions a cigarette lighter,
stainless-steel comb and $15.27 as property that was found with Mr Stewart’s
body.* A description of the clothing in similar terms appears in a local newspaper
article published on 14 May 19706, adding the detail that the bright green sneakers
had yellow stripes and describing the shirt as fawn coloured.*

5.109.  There was no evidence before the Inquiry that there was ever any forensic testing
of these items. The present location of the items, including the notepaper, was not
known by the NSWPF and therefore no testing of them was possible.®2 There was
no evidence that any photographs were taken of any of the items.

5110.  The immediate focus of the police investigation was on identifying Mr Stewart’s
body. This included fingerprinting and photographing the body,* circulating a
description of the body via the police radio network and news media,* making
enquiries with the local Water Board depot (situated at North Head) in case
someone fitting Mr Stewart’s description was an employee, and checking at a “local
employment office”.#> According to the statement made by the OIC in 1976, he
also contacted the “Chevron Hotel” on 11 or 12 May 1976 and left information
there concerning the (then still unidentified) deceased.*

5111, In the Report of Death to Coroner, the OIC stated that inquiries were being made
in Brisbane regarding the deceased, and that a description of Mr Stewart had been
circulated via the police radio network and the news media “but to date has been
unsuccessful in assisting with identification”.#’

5112.  Mr Stewart was identified in the evening of 13 May 1976, when police searched
Mr Stewart’s hotel room (room 3117 at the Hilton Hotel) and identified the body
as that of Mr Stewart, from the passport located in the room. How police came to
attend the Hilton Hotel is not entirely clear. Mr Stewart’s body was subsequently
identified by Constable Fyson, Patricia Cupitt (the Hilton Hotel receptionist who
checked Mr Stewart in on 9 May 1976) and Mr Stewart’s father John Spanswick.*8

3% Exhibit 19, Tab 2, Report of Death to Coroner, 13 May 1976, 1 (SCOI.82449).

3 Exhibit 19, Tab 2, Report of Death to Coroner, 13 May 1976, 1 (SCOI.82449).

40 Exhibit 19, Tab 2, Report of Death to Coroner, 13 May 1976, 1 (SCOI1.82449).

41 Exhibit 19, Tab 27, ‘No clue to dead youth’, The Manly Daily, 14 May 1976 (SCOI1.82452).

4 Exhibit 19, Tab 23B, Statement of Detective Sergeant Neil Sheldon, 16 March 2023, [10] (SCOIL.82812).

4 Exhibit 19, Tab 12, Statement of Senior Constable Keith Thoms, undated (SCOI1.02724.00019).

“ Exhibit 19, Tab 13, Letter from Senior Constable Keith Thoms to Coroner, 29 May 1976 (SCOI1.02724.00011).

+ Exhibit 19, Tab 23, NSWPF Report of Occurrence, ‘Further information re unidentified male person found on rocks at Fairy Bower
on 11.5.76’, 12 May 1976, 2 (SCOI.82810)

40 BExhibit 19, Tab 12, Statement of Senior Constable Keith Thoms, undated (SCO1.02724.00019).
47 Exhibit 19, Tab 2, Report of death to Coroner, 13 May 1976, 1-2 (SCOI1.82449).

4 Exhibit 19, Tab 14, Statement of Constable Ronald Fyson, undated (SCOI.02724.00017); Exhibit 19, Tab 9, Statement of Patricia Cupitt,
7 July 1976, 1 (SCOI1.02724.00012); Exhibit 19, Tab 7, Statement of John Spanswick, 28 May 1976, 2(SCO1.02724.00015); Exhibit 19, Tab
15, Statement of Constable Christopher John Ure, 4 July 1976(SCOI1.02724.00016).
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5.113.

5.114.

5.115.

5.116.

5.117.

5.118.

Mr Stewart’s personal effects were located by police in his room at the Hilton
Hotel. These included his British passport, an old driver’s license, an electric hair
brush, a toiletry bag, various items of clothing, two packets of cigarettes, and a red
canvas hand bag.*

Police took possession of the property from the hotel room and returned with it
to Manly Police Station where it was entered into the Property Book held there.>

Notably, no wallet or money was found in Mr Stewart’s room. At the time, no
observation of this fact was made by police or the Coroner.

Once Mr Stewart was identified, police obtained a statement from Ms Cupitt about
her interaction with Mr Stewart on 9 May 1976, as well as from two Hilton Hotel
employees who assisted police with the recovery of Mr Stewart’s personal
belongings from his room.>! They also took a statement from Mr Stewart’s father,
John Spanswick.>?

Based on two entries in the Special Crime Squad synopsis books produced to the
Inquiry, it is apparent that two detectives from the Special Crimes Squad came to
have some involvement in the investigation. A synopsis extract dated 24 May 1976
notes, “[a]t this stage reason for being at Fairy Bower not known, but there is no
evidence to suggest foul play.”s3 Ms Cupitt also refers to the two detectives
attending the Hilton Hotel on 20 May 1976 and escorting her to the City Morgue
to identify the body of Mr Stewart.’* A third detective is described as having
spoken with John Spanswick after he approached police on 28 May 1976.5

As submitted by Counsel Assisting, the limited reference to the involvement of
the officers from the Special Crime Squad, and the fact that the OIC at the inquest
was the local Manly officer, Senior Constable Thoms, suggests that the
involvement of the Squad did not yield information that was regarded as being of
particular significance at the time. However, it appears that Special Crime Squad
officers ascertained the relevant information from the operator of a boarding
house in Brisbane, where Mr Stewart lived until 6 May 1976 just a few days before
he died.5

Persons of interest

5.119.

No persons of interest in relation to the death were identified at the time of
Mr Stewart’s death, nor subsequently.

4 Exhibit 19, Tab 16, Personal effects of Mark Stewart — Room 3117, undated (SCOI.02724.00020).
50 Exhibit 19, Tab 14, Statement of Constable Ronald Fyson, undated (SC0O1.02724.00017).).

51 See Exhibit 19, Tab 9, Statement of Patricia Cupitt, 7 July 1976 (SCO1.02724.00012); Exhibit 19, Tab 10, Statement of William Eugene
Muirhead, 7 July 1976 (SCOI.02724.00013); Exhibit 19, Tab 11, Statement of David John Ford, 7 July 1976 (SCO1.02724.00014) .

52 See Exhibit 19, Tab 7, Statement of John Spanswick, 28 May 29176 (SCOI.02724.00015).

3 Exhibit 19, Tab 18, Special Crime Squad synopsis extract, 24 May 1976 (SCOI1.47557).

> Exhibit 19, Tab 9, Statement of Patricia Cupitt, 7 July 1976 (SCOIL.02724.00012).

% Exhibit 19, Tab 13, Letter from Senior Constable Keith Thoms to Coroner, 29 May 1976 [2] (SCOI1.02724.00011).
% Exhibit 19, Tab 17, Special Crime Squad synopsis extract, 21 May 1976 (SCOI1.47558).
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Post-mortem examination

5.120.

5.121.

5.122.

5.123.

Forensic pathologist Dr Thomas Oettle conducted a post-mortem examination at
11:00am on 14 May 1976. In a post-mortem report dated 3 June 1976, Dr Oettle
recorded the direct cause of death as “multiple injuries” and estimated that death
had taken place three to four days prior to the post-mortem (i.e., 10 or 11 May
1976).57

Dr Oettle recorded numerous injuries, including splitting on the left side of the
scalp in the parietal region; extensive shattering to the skull; gross laceration of the
brain and a thin extradural and subdural haemorrhage; several parchment scrape
abrasions on the back left side of the body; fracturing of the left humerus, pelvis,
left femur, left tibia and fibula; fracturing of the C3 spine with a small amount of
surrounding haemorrhage; mediastinal haemorrhage (in the thoracic cavity); and
tearing of the trachea.s

In relation to Mr Stewart’s organs, Dr Oettle found extensive tearing in both lung
hilar regions, with small amounts of blood inhaled and in air passages; tearing and
a small blood clot in the pericardial sac of the heart, and occasional flecks of
fibrous change in the myocardium; gross tearing through the centre of the liver,
extending into the left and right sides; extensive tearing of the spleen; and 100ml
of free blood present in the abdomen, 450ml present in the left chest cavity and
100ml in the right chest cavity.>

Toxicology testing was limited to testing for the presence of alcohol. No alcohol
was found in Mr Stewart’s blood.s

Findings at inquest

5.124.

5.125.

An inquest was conducted by City Coroner John Goldrick on 16 July 1976. The
Coroner found that Mr Stewart died on 11 May 1976 at Manly, ¢!

of multiple injuries sustained then and there as the result of falling from
the clifftop of Fairy Bower Headland but whether such fall was accidental

or otherwise the evidence adduced does not enable me to say.

The Coroner also found:2

I am satisfied there are no circumstances giving rise to suspicion of foul play
but whether or not the fall which caused the death was accidental or was
intended by the [deceased] 1 am not able to determine on the evidence, I
will make an open finding as to that.

57 Exhibit 19, Tab 4, Post-mortem report of Dr Thomas Oettle, 3 June 1976, 1 (SCOI1.02724.00009).

8 Exhibit 19, Tab 4, Post-mortem report of Dr Thomas Oettle, 3 June 1976, 1 (SCOI1.02724.00009).

% Exhibit 19, Tab 4, Post-mortem report of Dr Thomas Oettle, 3 June 1976, 1-2 (SCOI.02724.00009).

0 Exhibit 19, Tab 3, Toxicology report, 20 May 1976, 1 (SCO1.02724.00010).

1 Exhibit 19, Tab 5, Findings of City Coroner John Brian Goldrick, 16 July 1976 (SC0O1.02724.00001).

02 Exhibit 19, Tab 36, Extract of transcript of Coronial Inquest into the death of Mark Stewart, undated (SC0O1.02724.00007).
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Strike Force Parrabell

Bias Crimes Indicators Form

5.126.

5.127.

5.128.

5.129.

5.130.

5.131.

A BCIF was completed in this case by Strike Force Parrabell.
All ten indicators in the BCIF were answered “Insufficient Information™.63

The BCIF was completed, it seems, under the misapprehension that the Hilton
Hotel (in the CBD) and the Chevron Hotel (in Potts Point) were one and the same.
The form appears to conflate the two hotels on four separate occasions.® In one
instance it states, “[tlhe Chevron Hotel is in fact the Hilton Hotel, the place that
STEWART had stayed at for two nights before his death.”% In another instance
it states, “STEWART stayed at the Chevron Hotel (also known as the Hilton
Hotel), for two nights prior to his death.”¢

As was submitted by Counsel Assisting, the two hotels are not the same. While it
is clear that Mr Stewart checked in to the Hilton Hotel (in the CBD) on 9 May
1976, and that his personal belongings were located there, the possibility exists that
he may have separately visited the Chevron Hotel (in Potts Point) while in Sydney.
The likelihood of this turns on whether or not police investigating the matter
correctly recorded the Chevron Hotel (as opposed to the Hilton Hotel) as the hotel
name on the notepaper found on Mr Stewart. The conflicting evidence on this
matter is discussed below.

The BCIF also states as fact that Mr Stewart stayed at the Hilton Hotel on the
night of 10 May 1976.¢7 Although he was booked to do so, there is no clear
evidence that he was seen at the Hilton Hotel after checking in at 9:30pm on 9
May 1976.

One consequence of the assumption in the BCIF that the two hotels were one and
the same is that Strike Force Parrabell officers did not turn their minds to the
possibility that Mr Stewart may have attended the Chevron Hotel, the bar of which
was known as a popular venue for gay men, at some time proximate to his death.

0 Exhibit 19, Tab 19, Strike Force Parrabell Bias Crimes Indicators Review Form — Mark Stewart, Undated 4, 6-7, 9-15
(NPL.0115.0002.3655).

04 Exhibit 19, Tab 19, Strike Force Parrabell Bias Crimes Indicators Review Form — Mark Stewart, Undated 5, 6, 16 (NPL.0115.0002.3655).
% BExhibit 19, Tab 19, Strike Force Parrabell Bias Crimes Indicators Review Form — Mark Stewart, Undated 6 (NPL.0115.0002.3655).

% BExhibit 19, Tab 19, Strike Force Parrabell Bias Crimes Indicators Review Form — Mark Stewart, Undated 16 (NP1..0115.0002.3655).

o7 Exhibit 19, Tab 19, Strike Force Parrabell Bias Crimes Indicators Review Form — Mark Stewart, Undated 1, 16 (NPL.0115.0002.3655).
% Exhibit 2, Tab 1, Statement of Garry Wotherspoon, 14 November 2022, [45] (SCOI.77300).
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5132, The “Summary of Findings” categorises the case overall as “Insufficient
Information”, and concludes that:¢?

[bjecanse of the lack of evidence in being able to determine how
STEWART died, there is also insufficient information available to
determine whether bias motivation was involved in his death.

5133.  The NSWPF submitted that, in the absence of any evidence to establish that
Mr Stewart’s death was a homicide, a finding by Strike Force Parrabell of
“insufficient information to establish a bias crime” was appropriate.”

Results of Strike Force Parrabell
5.134.  Strike Force Parrabell categorised the case as “Insufficient Information”.”!
5.135.  The academic review also categorised it as “Insufficient Information”.”

5.136.  The matter was categorised as “unsolved” by Strike Force Parrabell.”

Review by the Inquiry
5.137.  The Inquiry took the following steps in the course of examining the matter.

Summonses

5138. A summons to the NSWPF was issued on 18 May 2022 for, relevantly, all
documents relating to investigations by the NSWPF of the death of Mr Stewart,
including certain prescribed categories of information identified at (1)(a) to (j) of
the summons (NSWPF1). That summons also called for any other material held
or created by the UHT in relation to the death of Mr Stewart. No investigative file
was produced for Mr Stewart’s matter. Nor were any Report of Occurrence entries
produced. However, a number of Special Crime Squad synopsis books were
provided to the Inquiry on 23 August 2022 in an archive box labelled
“Investigations — Unsolved murders — 1977 — (Box 1)”.

5139. A further summons (dated 13 February 2023) was issued to the NSWPF on
16 February 2023 requesting any Report of Occurrence at Manly Police Station
dated between 10 and 31 May 1976, relating to the discovery of a body at or
around Fairy Bower or North Head, Manly, or any subsequent investigation of
such a matter (NSWPF61).7 On 22 February 2023, the NSWPF produced four
Report of Occurrence entries dated 11, 12, 13 and 28 May 1976 relating to
Mr Stewart’s death.”

® Exhibit 19, Tab 19, Strike Force Parrabell Bias Crimes Indicators Review Form — Mark Stewart, Undated (NPL..0115.0002.3655).
70 Submissions of NSWPF, 12 April 2023, [63] (SCOIL.45187).

7 Exhibit 6, Tab 49, Strike Force Parrabell Case Summaries — Mark Stewart, Undated 1 (SCOI.76961.00014).

72 Exhibit 6, Tab 49, Strike Force Parrabell Case Summaries — Mark Stewart, Undated 1 (SCOI.76961.00014).

73 Exhibit 6, Tab 49, Strike Force Parrabell Case Summaries — Mark Stewart, Undated 1 (SCOI.76961.00014).

74 Exhibit 19, Tab 22A, Summons to NSWPF (NSWPF61), 13 February 2023 (SCOI.82450).

7> Exhibit 19, Tab 23, NSWPF Report of Occurrence, 11-13 and 28 May 1976, 1-4 (SCO1.82810).
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5.140.

5.141.

5.142.

5.143.

5.144.

These Report of Occurrence entries are of some significance in relation to the
question of whether or not the note in Mr Stewart’s possession was accurately
recorded by the OIC as bearing the name of the Chevron Hotel. A reference in
one of these entries lends weight to the suggestion that the OIC is likely to have
mistakenly recorded the name as the Chevron Hotel, instead of the Hilton Hotel.
As submitted by Counsel Assisting, it is regrettable that these Report of
Occurrence entries were not produced to the Inquiry in answer to its very first
summons, issued nine months earlier, which explicitly sought such documents.

A summons to DOFM was issued on 22 August 2022 for all records held in
relation to Mr Stewart, including photographs, CT images and/or notes relevant
to his post-mortem on 14 May 1976 (DOFM1).7¢ An 18-page electronic file
relating to Mr Stewart was produced on 30 August 2022. Significantly, the file
contained a complete copy of the report of death to Coroner, which had not
previously been provided to the Inquiry by the NSWPF or the Coroners Court.

A summons to BDM was issued on 23 August 2022 in respect of Mr Stewart
(BDM2). Mr Stewart’s death certificate was produced on 25 August 2022,77 along
with certificates recording that a change of name search and birth search yielded
no result.

A summons was issued to the Hilton Sydney Hotel on 10 October 2022 for any
records relating to Mr Stewart as a hotel guest in May 1976 (HSH1).7”® On 11
October 2022, Hilton Sydney Hotel advised by email that no records were
available, as guest records and records of security incidents are destroyed after
10 years.”

A summons was also issued to the Queensland Police Service on 20 December
2022 requesting any criminal history and intelligence holdings (including last
known address) for Mr Stewart (QLDPS3).8° By a return letter of 11 January 2023,
the Queensland Police Service advised that no such documents had been located.!

Interagency cooperation

5.145.

5.146.

The Inquiry requested, and received, Mr Stewart’s coronial file in May 2022. The
coronial file consisted of 34 pages of material, including witness statements, post-
mortem and toxicology reports, and records relating to the inquest proceedings
that took place on 16 July 1976.

Subsequent to submissions being filed, the Inquiry was also able to obtain records
from the New Zealand Defence Force relating to Mr Stewart’s naval service, which
are relevantly summarised below.

76 Exhibit 19, Tab 29A, Summons to Department of Forensic Medicine (DOFM1), 22 August 2022 (SCOI1.82530).

77 See Exhibit 19, Tab 6, Death Certificate for Mark Stewart, 21 July 1976 (SCOI1.73994).

78 Exhibit 19, Tab 30A, Summons to Hilton Sydney Hotel (HSH1), 10 October 2022 (SCOI1.82453).

7 Exhibit 19, Tab 31, Email from Amelia Benjamin to Caitlin Healey-Nash, 11 October 2022 (SCOI.82438).

80 Exhibit 19, Tab 32A, Summons to Queensland Police Service (QLDPS3), 20 December 2022 (SCOI.82463).

81 Exhibit 19, Tab 33, Letter from Queensland Police Service to Caitlin Healey-Nash, 11 January 2023 (SCO1.82456.00001).
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Family members

5.147.  Efforts were made to contact surviving family members of Mr Stewart. The
Inquiry made contact with Mr Stewart’s younger sister. Although Mr Stewart’s
sister could shed little light on the likely manner of his death, she was able to
provide some information about the family’s visits to Sydney in the years prior to
Mr Stewart’s death.8?

Searches for exhibits

5148. A summons was issued to the NSWPF on 28 September 2022 requesting the
exhibit book entries for Mr Stewart’s watch and the handwritten note, to ascertain
whether the exhibits had been retained and their current location (NSWPEF22).83
On 11 October 2022, the NSWPF advised that it had not located any documents
responsive to the request and that the May 1976 Manly Police Station Exhibit Book
was unable to be located.?*

5149.  On 3 March 2023, the Inquiry requested a formal statement from the NSWPF
regarding the status of all exhibits identified in connection with Mr Stewart’s matter,

including the Seiko wristwatch and the notepaper, along with a gold cigarette lighter
and steel comb listed in the Manly Daily article dated 14 May 1976.8>

5150.  On 16 March 2023, the NSWPF provided a statement from Detective Sergeant
Neil Sheldon, which outlined that, following extensive searches and enquiries
within the NSWPF, no exhibits or records of the exhibits could be located.8¢
Detective Sergeant Sheldon also considered that no further avenues of enquiry
were available to locate the exhibits.?”

Further forensic examinations

5.151. None of the exhibits identified in connection with Mr Stewart’s matter are
available for testing.

Professional opinions

5.152. By letter dated 5 October 2022, an expert opinion was sought from Dr Linda Iles.®8
On 15 December 2022, Dr Iles provided a report to the Inquiry.®

5.153.  Dr Iles noted the absence of a number of matters from the original post-mortem
report that made review of Mr Stewart’s death challenging. These included:%

a. The lack of detailed description of external injuries;

82 See Exhibit 19, Tab 43, Statement of Caitlin Healey-Nash, 21 March 2023, [4]-[7] (SCOI1.82814).

83 Exhibit 19, Tab 20A, Summons to NSWPF (NSWPF22), 28 September 2022 (SCO1.82448).

84 Exhibit 19, Tab 21, Email from Patrick Hodgetts to Caitlin Healey-Nash 11 October 2022 (SCOI.82446).

85 Exhibit 19, Tab 23A, Letter from Caitlin Healey-Nash to Patrick Hodgetts, 3 March 2023 (SCO1.82813).

86 Exhibit 19, Tab 23B, Statement of Detective Sergeant Neil Sheldon, 16 March 2023, [9] (SCOI1.82812).

87 Exhibit 19, Tab 23B, Statement of Detective Sergeant Neil Sheldon, 16 March 2023, [10] (SCOI.82812).

88 Exhibit 19, Tab 38A, Letter of instruction from Caitlin Healey-Nash to Dr Linda Iles, 5 October 2022 (SCO1.82462).
8 Exhibit 19, Tab 38, Expert report of Dr Linda Iles, 15 December 2022 (SCOI.82457).

% Exhibit 19, Tab 38, Expert report of Dr Linda Iles, 15 December 2022, 4 (SCOI1.82457).
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5.154.

5.155.

5.156.

5.157.

b. No comment on the presence or absence of injury to the aorta, larynx, ribs,
sternal and lumbar areas;

c. No description of the presence of anogenital injuries or pathology;
d. Toxicology analysis being limited to testing for alcohol only; and
e. No photo documentation of external features.

There were no recorded medical observations to allow Dr Iles to consider a likely
time of death, or to understand how Dr Oecttle was able to estimate that it had
occurred three to four days prior to 14 May 1976. The only indicator available to
Dr Iles was the circumstantial evidence such as the time of last sighting, the time
at which the body was found and the time on his watch. In relation to the latter,
Dr Iles urged caution in relation to assuming that the watch was accurate and had
necessarily stopped at the time of death.”!

Dr Iles agreed with Dr Oettle that the cause of Mr Stewart’s death was “multiple
injuries”.?? She considered that Mr Stewart’s injuries were consistent with a fall
from a height of around 50 metres.”? Dr Iles noted that the cause of death might
be more “fulsomely” described as “multiple injuries sustained in a fall from a
height”.%4

However, Dr Iles was unable to determine the manner of Mr Stewart’s death. She
found that the documentation of external injuries and marks in the post-mortem
report was insufficient to address the presence or absence of subtle injuries that

might assist consideration of the possibility of trauma having been inflicted prior
to the fall.%

Dr Iles was of the view that there were no further medical investigations that would
help to determine the manner of Mr Stewart’s death.”

Witnhess statements

5.158.

The Inquiry made contact with Keith Thoms, the OIC of the original investigation,
as a result of which he provided a brief statement to the Inquiry.”” Given the length
of time that has elapsed since Mr Stewart’s death, the statement is ultimately of
limited assistance. Mr Thoms had been stationed in Manly for no more than
12 months prior to Mr Stewart’s death.”® He recalled that there was nothing on
Mr Stewart’s body except the piece of notepad paper, and that a Seiko wristwatch
was found nearby. His recollection is that he was able to identify the body as
Mr Stewart through the “jeweller’s mark™ in the Seiko wristwatch.?

o1 Exhibit 19, Tab 38, Expert report of Dr Linda Iles, 15 December 2022, 5 (SCO1.82457).

2 Exhibit 19, Tab 38, Expert report of Dr Linda Iles, 15 December 2022, 6 (SCOI1.82457).

% Exhibit 19, Tab 38, Expert report of Dr Linda Iles, 15 December 2022, 4 (SCOI1.82457).

% Exhibit 19, Tab 38, Expert report of Dr Linda Iles, 15 December 2022, 4, 6 (SCOI1.82457).

% Exhibit 19, Tab 38, Expert report of Dr Linda Iles, 15 December 2022, 5 (SCOI1.82457).

% Exhibit 19, Tab 38, Expert report of Dr Linda Iles, 15 December 2022, 4 (SCO1.82457).

7 Exhibit 19, Tab 39, Further statement of Senior Constable Keith Thoms, 28 February 2023 (SCOI1.82809).

% Exhibit 19, Tab 39, Further statement of Senior Constable Keith Thoms, 28 February 2023, [6] (SCOI1.82809).

% Exhibit 19, Tab 39, Further statement of Senior Constable Keith Thoms, 28 February 2023, [9]—[11] (SCOI.82809).
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5.159.

Mr Thoms did not have an independent recollection of the name of the hotel that
appeared on the notepaper.!” While he suggests that he made contact with the
hotel where Mr Stewart had been staying from a phone number which appeared
on the notepaper, the reliability of this recollection is uncertain, as in other respects
his recollection of contact with the hotel appears to be mistaken.!?!

Contact with OIC

5.160.

Other

5.161.

5.162.

Further to the contact outlined above, on 23 August 2023 and 20 September 2023,
the Inquiry wrote to Mr Thoms enclosing the written submissions made by both
Counsel Assisting and the NSWPF in relation to the death of Mr Stewart. The
Inquiry did not receive a response from Mr Thoms.!?

The Inquiry undertook a manual search of the Manly Daily, Sydney Morning Herald,
Daily Telegraph, Daily Mirror and Sun newspapers for the period 10 to 16 May 1976.
The following articles were identified:

a. On 12 May 1976, the discovery of Mr Stewart’s body was referenced in the
Sydney Morning Herald, which described the body of an unidentified boy “aged
about 15”7 located on rocks “below a 15-metre cliff at Fairy Bower, near
Manly”.13 An article in the Manly Daily on the same day stated that police had
to carry the body “several hundred metres to a steep track leading” to the
Fairy Bower headland.!04

b. On 13 May 1976, the Manly Daily noted that Mr Stewart’s body had not been
identified and that “photographs and fingerprints of the dead youth are
expected to be circulated” that day.105

c. On 14 May 1976, the Manly Daily noted that Mr Stewart had still not been
identified, but that it was thought that he had fallen from “a 50 metre cliff at
8am” on 11 May.106

d. On 18 May 1976, the Manly Daily noted that police had identified Mr Stewart’s
body and “established that the youth had been staying at a Kings Cross hotel”.
The article also stated that Manly detectives have been in contact with “a
Brisbane solicitor and officials at the British High Commission in
Canberra”.107

The Inquiry also sought and obtained weather data from the BOM for 10 and 11
May 1976.

100 Exhibit 19, Tab 39, Further statement of Senior Constable Keith Thoms, 28 February 2023, [9] (SC O1.82809).

101 Exhibit 19, Tab 39, Further statement of Senior Constable Keith Thoms, 28 February 2023, [9]-[12] (SCOL.82809). Mr Thoms suggests
that the Hotel contacted police after a period of two weeks, whereas this contact appears to have occurred after only two days.

102 Exhibit 66, Tabs 76-77, Letters to Keith Thoms, 23 August 2023 and 20 September 2023 (SCOI.86333; SCO1.86334).
103 Exhibit 19, Tab 25, ‘Body found’, Sydney Morning Herald, 12 May 1976, 14 (SCO1.82455).

104 Exhibit 19, Tab 24, ‘Mystery boy dies in cliff plunge’, The Manly Daily, 12 May 1976, 1 (SCOI1.82459).

105 Exhibit 19, Tab 26, ‘Body not identified’, The Manly Daily, 13 May 1976(SCO1.82458).

106 Exhibit 19, Tab 27, ‘No clue to dead youth’, The Manly Daily, 14 May 1976 (SCOI.82452).

107 Exhibit 19, Tab 28, ‘Cliff body identified’, The Manly Daily, 18 May 1976 (SCOI.82454).

Special Commission of Inquiry into LGBTIQ hate crimes 229



Chapter 5: Category A Deaths — In the matter of Mark Stewart

Consideration of the evidence

Mark Stewart’s background

5.163.

5.164.

5.165.

5.166.

5.167.

5.168.

Mr Stewart was born on 18 July 1957 in Port Moresby, Papua New Guinea. He
was the second of three children.108

In 1962, the Spanswick family moved to Fiji due to Mr Stewart’s father John
Spanswick’s work with the company Burns Philp. While living in Fiji, the family
visited Sydney on holiday on at least three occasions for periods of six to seven
weeks at a time. Mr Stewart’s sister confirmed to the Inquiry that the family would
visit Sydney for extended holidays from Fiji. She stated that they would stay in
either Manly or Kings Cross.!? Mr Stewart’s past familiarity with Kings Cross is
of note in the context of conflicting evidence that he may have visited the Chevron
Hotel, which was located in the Kings Cross area.

Mr Stewart attended school in Fiji until he was 13-14 years old. He was then sent
to college in Masterton, New Zealand.!® Following a recruitment visit to his
school, in September 1973, Mr Stewart (then aged 106) joined the Royal New
Zealand Navy as a cadet. He was stationed at Training College in Devonport.
During this time, Mr Stewart’s parents received regular correspondence from him.
However, after some time, Mr Stewart’s letters indicated that he had become
disenchanted with navy life, and he sought permission from his father to resign.
In August 1974, the Royal New Zealand Navy advised Mr Stewart’s parents that
Mr Stewart had apparently deserted and was absent without leave.!!!

Records obtained from the Royal New Zealand Navy subsequent to submissions
being made shed some further light on the background to Mr Stewart’s desertion
from the Navy.

In the latter part of 1974, John Spanswick wrote to his son’s superior officers
advising them that it would not be in his son’s best interests for him to be
permitted to visit his family in Fiji during the upcoming Christmas holidays,
due to:!12

the current wave of hooliganism and assaults in the streets of Suva ... it
is hardly a sitnation for a young lad from overseas to face, unless he wants
to spend bis leave without leaving the house.

In a letter to a senior naval officer dated 6 October 1974, John Spanswick
expressed similar sentiments. He stated that:!1?

During his last visit Mark spent the whole of his leave in varions bars,
poolrooms and guesthouses and showed not the slightest interest in
entertainment we offered such as a stay at an outer island copra plantation,

108 Exhibit 19, Tab 7, Statement of John Spanswick, 28 May 1976, 1 (SCO1.02724.00015).

109 Exhibit 19, Tab 43, Statement of Caitlin Healey-Nash, 21 March 2023, [5]—[6] (SCOI1.82814).

110 Exhibit 19, Tab 7, Statement of John Spanswick, 28 May 1976, 1 (SC0O1.02724.00015).

11 Exhibit 19, Tab 7, Statement of John Spanswick, 28 May 1976, 1 (SC0O1.02724.00015).

112 Exhibit 13, Tab 45, Letter from John Spanswick to The Commanding Officer, HMNZS Philomel, 9 September 1974 (SCO1.84778).
113 Exhibit 13, Tab 46, Letter from John Spanswick to The Commanding Officer, HMNZS Waikato, 6 October 1974 (SCOI.84785).
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5.169.

5.170.

5.172.

5.173.

5.174.

sea fishing trip, hikes through the bush or even a lengthy stay at some of
our resort hotels, to assist in breaking his constant association with,
frankly, the louts of the town.

He said that he and his wife were in the process of considering a move to New
Zealand for the benefit of their son and daughter.!!#

The records also indicate that Mr Stewart then wrote to his parents complaining
about the contact that his father had made with his superior officers and indicating
that he wanted to be discharged from the Navy.!!> In a letter to the Navy dated 12
November 1974 Mr Stewart’s mother wrote:!1¢

5171 Obviously Mark is all bitter and twisted with us and I very much doubt that we
shall bear from him, that is assuming be is alive and has not done anything silly. You can
tmagine our worry and concern over the boy at the present time.

Mr Stewart’s parents emigrated to New Zealand in December 1974. They made
extensive inquiries to locate Mr Stewart but to no avail. In mid-1975, John
Spanswick received a telephone call from his old employer in Fiji. Mr Stewart was
there and spoke with his father. Mr Stewart then flew to New Zealand and stayed
with his parents for a few days.!"”

Following the short stay with his parents in mid-1975, Mr Stewart’s father drove
him to Christchurch where he caught a flight to Brisbane for “an appointment”.118
Mr Stewart’s parents did not know what their son did while in Australia or where
he may have lived. Mr Stewart wrote to his parents shortly after his arrival in
Brisbane. According to Mr Spanswick, Mr Stewart said that “he had arrived safely,
got a job and that everything was O.K.”.1" Mr Stewart’s parents did not hear from
him thereafter.!?

It appears that Mr Stewart lived at a boarding house in Brisbane from around
Christmas 1975 until 6 May 1976, just a few days before he died.'! This
information came from the operator of the boarding house, who was interviewed
by Brisbane detectives once Mr Stewart’s identity had been established.!2

114 Exhibit 13, Tab 46, Letter from John Spanswick to The Commanding Officer, HMNZS Waikato, 6 October 1974 (SCOI.84785).

115 Exhibit 13, Tab 47, Letter from PL Spanswick to The Commanding Officer, HMNZS Waikato, 12 November 1974, 1 (SCO1.84783).
116 Exhibit 13, Tab 47, Letter from PL Spanswick to The Commanding Officer, HMNZS Waikato, 12 November 1974, 1 (SCO1.84783).
117 Exhibit 19, Tab 7, Statement of John Spanswick, 28 May 1976, 1 (SCO1.02724.00015).

118 Exhibit 19, Tab 7, Statement of John Spanswick, 28 May 1976, 1-2 (SC0O1.02724.00015).

119 Exhibit 19, Tab 7, Statement of John Spanswick, 28 May 1976, 2 (SC0O1.02724.00015).

120 Exhibit 19, Tab 7, Statement of John Spanswick, 28 May 1976, 1-2 (SC0O1.02724.00015).

121 Exhibit 19, Tab 17, Special Crime Squad synopsis extract, 21 May 1976 (SCOI1.47558).

122 Exhibit 19, Tab 17, Special Crime Squad synopsis extract, 21 May 1976 (SCOI1.47558).
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5.175.

Some time prior to his death, Mr Stewart changed his name by deed poll from
Mark Spanswick to Mark Stewart. There is conflicting evidence as to whether this
occurred in 1974 (based on a notation in a Special Crime Squad synopsis extract),!23
or in the early part of 1976 (as suggested by the OIC, based on inquiries made with
the British consulate).'2* Mr Stewart’s parents were not aware of the name change.
They later assumed that Mr Stewart had taken this action because of his desertion
from the Navy.!25

Movements prior to death

5.176.

5.177.

5.178.

5.179.

5.180.

As noted above, the operator of the boarding house where Mr Stewart had been
living in Brisbane indicated that Mr Stewart had stayed there until 6 May 1976. At
some point between 6 and 9 May 1976, evidently Mr Stewart travelled to Sydney.

At 9:30pm on Sunday, 9 May 1976, Mr Stewart checked into room 3117 at the
Hilton Hotel. It is possible, therefore, that he may have stayed elsewhere in Sydney
for one or two nights prior to this. He advised the Hilton Hotel receptionist,
Ms Cupitt, that he intended to stay for two nights. Ms Cupitt did not see
Mr Stewart after that time.!26

Mr Stewart showed Ms Cupitt a driver’s licence (later found in his belongings in
the hotel room) as identification.!?’” Registration details recorded by the hotel
indicate Mr Stewart’s address as a property on Upper Edward Street, Brisbane,
consistent with the later enquiries that were made at that address.

Ms Cupitt described Mr Stewart as slightly built, with long curly unruly shoulder
length fair hair.!1?® She said he had a commanding and very self-confident manner,
speaking what she described as “well-educated Public School English™.!2% In her
view his manner and speech were not in keeping with his appearance.!3

There is no evidence as to Mr Stewart’s movements after 9:30pm on 9 May 1976
when he checked into the hotel.

Location of death

5.181.

John Spanswick said that Mr Stewart knew the Fairy Bower area fairly well as the
tamily holidayed in Manly on at least three occasions from Fiji when Mr Stewart
was a child.!3! He said that Mr Stewart loved the walk from Shelly Beach to Fairy
Bower and that he loved “climbing the rocks and going for walks”.132 Whether by
“Fairy Bower” Mr Spanswick meant to refer to the headland or not is unclear.

123 The extract suggested that this had occurred through the Supreme Court of Queensland, via a firm of solicitors: Exhibit 19, Tab 17,
Special Crime Squad synopsis extract, 21 May 1976 (SCOI1.47558).

124 Exhibit 19, Tab 13, Letter from Senior Constable Keith Thoms to Coroner, 29 May 1976 (SCOI1.02724.00011).
125 Exhibit 19, Tab 7, Statement of John Spanswick, 28 May 1976, 2 (SCOI.02724.00015).
126 Exhibit 19, Tab 9, Statement of Patricia Cupitt, 7 July 1976 (SC0O1.02724.00012).

127 Described as “old” in a property inventory from a search of Mr Stewart’s room on 13 May 1976: Exhibit 19, Tab 16, List of personal
effects from room 3117, Undated 1 (SCOI.02724.00020).

128 Exhibit 19, Tab 9, Statement of Patricia Cupitt, 7 July 1976 (SCO1.02724.00012).
129 Exhibit 19, Tab 9, Statement of Patricia Cupitt, 7 July 1976 (SCOI1.02724.00012).
130 Exhibit 19, Tab 9, Statement of Patricia Cupitt, 7 July 1976 (SCOI1.02724.00012).
131 Exhibit 19, Tab 7, Statement of John Spanswick, 28 May 1976, 2 (SC0O1.02724.00015).
132 Exhibit 19, Tab 7, Statement of John Spanswick, 28 May 1976, 2 (SC0O1.02724.00015).
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5.182.

5.183.

5.184.

Similarly, Mr Stewart’s younger sister stated that Mr Stewart enjoyed the Shelly
Beach area and would go exploring up into the rocks and headlands above Shelly
Beach.133

The precise location where Mr Stewart’s body was found has not been pinpointed
beyond the description given by police that it was 250 metres south of the “Fairy
Bower Headland” or of “Fairy Bower”. Given the shape of the relevant landmass,
this leaves some imprecision as to the starting point for measuring the 250 metres.
Counsel Assisting submitted that, nevertheless, the description places it either
within or very close to an area now known to have been a beat from at least some
point in the 1970s until the 1990s. The type of terrain described by police at the
clifftop is similar to that known to have been used as part of the beat.

The general description in the police statements suggests that the area from which
Mr Stewart fell is likely to have been somewhere in the vicinity of “Shelley
Headland Upper Lookout”, although it may have been somewhat to the north or
south of that location. The location in question is very close to the spot from which
it appears that Paul Rath fell, approximately 12 months later, this being another
death considered by the Inquiry.

Weather conditions

5.185.

The weather data indicates that it did not rain in the week prior to 10 May 1976.
The weather conditions in Sydney on 10 and 11 May 1976 were overcast, with
some rain overnight. There appeared to be little wind and good visibility. The
temperatures were mild."*

Time of death

5.186.

5.187.

Theoretically, Mr Stewart’s death may have occurred any time after around
10:00pm on 9 May 1976, shortly after he checked into the Hilton Hotel. If he had
intended to take his life, it would seem that he was not intending to do so until at
least late on 10 May or on 11 May, given that he had booked a room for two nights.

The notation displayed on the Seiko wristwatch (“8.02 TUE 117), suggests that
Mr Stewart may have fallen to his death at 8:02am on 11 May 1976, and that the
watch stopped because of the force of Mr Stewart’s impact on the rocks. However,
it is also possible that:

a. Mr Stewart’s watch continued operating for some time after he had fallen;
b. Mr Stewart’s watch stopped some time before he had fallen; or

c. Mr Stewart’s watch did not display the accurate time.

133 Exhibit 19, Tab 43, Statement of Caitlin Healey-Nash, 21 March 2023, [6] (SCOI1.82814).
13% Exhibit 19, Tab 37, Bureau of Meteorology Data Document CAS-37787-S5G0Y9-4, 20 October 2022 (SCOI1.74830).
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Evaluation and significance of references in the evidence to the ‘Chevron Hotel’

Two distinct hotels

5.188.  Contrary to the assumption in the BCIF that the Hilton and Chevron Hotels were
one and the same, they were distinct hotels in different locations, the former in
George Street in the Sydney CBD (where it still is), and the latter in Macleay Street
Potts Point / Kings Cross.!?> For a period after its opening in September 1960,
the Chevron Hotel was known as the ‘Chevron Hilton” Hotel under a failed
management deal with Hilton International.'** However, from 1965 until its
closure in 1985 it was simply the ‘Chevron Hotel’.!3’

Potential relevance of the notepaper being from the Chevron Hotel

5189.  The downstairs bar at the Chevron Hotel, known as the ‘Quarter Deck’, was a
well-known gay venue. The historian Gary Wotherspoon, in his book Gay Sydney:
A History, states:138

When the new Chevron Hotel in Macleay Street opened in the early 1960s,
its downstairs bar, ‘The Quarter Deck’, soon became another favoured
drinking place for camps, not least becanse of the large number of young
satlors among its patrons.

5190.  In evidence to the Inquiry given in November 2022, Mr Wotherspoon stated,
when referring to Kings Cross venues:!'%

I think in the early 1960s, the Chevron Hotel opened there and it had a
Quarter Deck Bar, another place you could go. A lot of young sailors
would go there for a free drink, a bit of sex later and then a bashing.

Conflicting references in the police statements

5191.  The earliest reference in the evidence to “the Chevron Hotel” is in the undated
statement of the OIC. The statement appears to have been made prior to the
contact that police received from the Hilton Hotel on 13 May 1976, as no reference
is made to this. The concluding portion of the OIC’s statement reads as follows:!40

... The body was then removed to the City Mortuary. On searching the
body the only property found was a small piece of note paper with the
telephone number of the Chevron Hotel, Sydney on it one corner and
written in biro was 7.20 11.5.76.

135 Noting that Kings Cross in not a “suburb”, but a descriptor of the locality in the vicinity of the junction of William Street, Darlinghurst
Road and Victoria Street. Most of the Kings Cross area falls within the suburb Potts Point.

136 See Exhibit 19, Tab 42, Donald McNeilland and Kim McNamara, ‘Hotels as Civil Landmarks, Hotels as Assets: the case of Sydney’s
Hilton’ (2009) 40(3) Australian Geographer, 374 (SCOI.82609).

137 See Chevron Hotel advertisements in The Bulletin dated 20 February and 11 September 1965 demonstrating the change, (Exhibit 19,
Tab 40, ‘Chevron Hotel” advertisement, The Bulletin, 20 February 1965 (SCO1.82607), Tab 41, ‘Chevron Hotel” advertisement, The Bulletin,
11 September 1965(SCOI1.82609)).

138 Exhibit 3, Garry Wotherspoon, Gay Sydney: A History New South Printing, 1% edition, 2016) 158 (SCOIL.03677).
139 Transcript of the Inquiry, 21 November 2022, T191.42 (TRA.00004.00001).
140 Exhibit 19, Tab 12, Statement of Senior Constable Keith Thoms, undated (SCOI1.02724.00019).
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5.192.

5.193.

The Chevron Hotel Sydney was contacted and information left there
regarding the deceased. On the 12th May, 1976, 1 cansed the deceased to
be fingerprinted and photographed.

Counsel Assisting submitted that it seems distinctly possible that the OIC
erroneously recorded the name of the hotel on the notepaper as “the Chevron
Hotel”, instead of “the Hilton Hotel”, possibly because there was an association
in his mind between the two hotels due to the fact that the Chevron Hotel had
been known as the “Chevron Hilton” in the 1960s, but then nevertheless he or
another officer telephoned the actual number on the notepaper, being the number
for the Hilton Hotel. This might explain how it was that police were in contact
with the Hilton Hotel on 11 May 1976.

The evidence relating to contact between the police and the Hilton Hotel is as
follows:

a. Constable Fyson says that at 6:30pm on 13 May 1976, he had a conversation
with William Muirhead, a Hilton Hotel security officer, as a result of which he
went to the Hilton Hotel (which he describes as the “Hilton Hotel, Sydney”)
and was shown into room 3117, in which Mr Stewart’s property, including his
passport, were located.'!

b. David Ford, another security officer at the Hilton (whose statement was not
made until two months later), indicates that after 6:45pm on 13 May 1976, he
searched room 3117 “as a result of information received”. After locating
Mr Stewart’s personal effects and passport, “some time later that evening” he
made a phone call to Manly Police Station and had a conversation with
Constable Fyson, and he later issued “certain instructions” to the other
security officer, Mr Muirhead.!4

c. In his statement (also made two months later), the security officer
Mr Muirhead makes no mention of a conversation with Constable Fyson at
around 6:30pm on 13 May 1976. He says that he received instructions from
Mr Ford at about 7:30pm on that day regarding the occupant of room 3117.
He says that at about 8:10pm he was then approached by Constable Fyson
and his partner from Manly Police Station and gave them access to room 3117,
after which an inventory was made of the property in the room and the
officers departed with a suitcase packed with the personal effects that had
been located in the room.#

d. A NSWPF Report of Occurrence entry for 13 May 1976 made by Constable

Fyson commences as follows: 144

From inquiries made on 11.5.76 at the Sydney Hilton Hotel re
unidentified male person found at Fairy Bower on 11.5.76, I received a
telephone call from Mr David Ford Security Control Officer at the Hilton

141 Exhibit 19, Tab 14, Statement of Constable Ronald Fyson, undated (SCOI.02724.00017).
142 Exhibit 19, Tab 11, Statement of David John Ford, 7 July 1976 (SCOI.02724.000114).
143 Exhibit 19, Tab 10, Statement of William Eugene Muirhead, 7 July 1976 (SCO1.02724.00013).

14 Exhibit 19, Tab 23, NSWPF Report of Occurrence, ‘Further information re unidentified male person found on rocks at Fairy Bower
on 11.5.76’, 13 May 1976, 3 (SCO1.82810).
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5.194.

5.195.

5.196.

5.197.

5.198.

5.199.

Hotel, stating that a young male person answering the description of the
above had booked into the Hotel on 9.5.76, but had not been seen since
the 10.5.76.

Counsel Assisting submitted that this entry indicates that on some basis, the
“Sydney Hilton Hotel” had been contacted by police on 11 May 1976. In Counsel
Assisting’s submission, this appears to strengthen the inference that the OIC
erroneously recorded the name of the hotel that appeared on the notepaper, and
that in fact the notepaper bore the name of the Hilton Hotel.

As set out by Counsel Assisting in submissions, there was clearly some conflation
in the minds of officers between the two hotels, given the number of references
that are made to the Chevron Hotel. Constable Fyson refers to Mr Muirhead as
the security officer of the “Chevron Hotel”,'*> when in fact he was the security
officer of the Hilton Hotel. Similarly, in the Report of Death to Coroner, the OIC
describes the notepaper as bearing the name of the “Chevron Hilton Hotel”, and
says that it had been ascertained that Mr Stewart had booked into this hotel, when
in fact he had not.!46

Counsel Assisting submitted that, on the other hand, it is possible that the
notepaper did in fact refer to the name and number of the Chevron Hotel and that
the officer who contacted the Hilton Hotel on 11 May 1976 did so after looking
up the number for the Hilton Hotel. However, on that hypothesis, how such an
officer would have arrived at a belief or understanding that the Hilton Hotel should
be contacted is unclear.

Potentially telling in favour of the possibility that the notepaper did refer to the
Chevron Hotel is the fact that the Manly Daily records that Mr Stewart had been
staying at Kings Cross,!*7 suggesting that information provided to the newspaper
(presumably by police) linked Mr Stewart to the Chevron Hotel at Potts
Point/Kings Cross.

Adding to the uncertainty is that where Mr Stewart stayed on 7 and 8 May 1976 is
not known, and that Kings Cross and Manly were the two locations in Sydney that
he had visited on family holidays in the past. Those factors may lend some weight
to the possibility that the OIC had accurately recorded the name of the hotel
written on the notepaper as the Chevron.

Counsel Assisting submitted that, on balance, it is more likely that the OIC
wrongly recorded the name that appeared on the notepaper, and that the name on
the notepaper was in fact that of the Hilton Hotel. Counsel Assisting further
submitted, however, that there remains some uncertainty about this, and the
possibility undoubtedly remains that it was notepaper from the Chevron Hotel.
The uncertainty around the issue serves to highlight that it is regrettable that that
notepaper was not retained or photographed, and that there are no records
available that enable it to now be located.

14 Exhibit 19, Tab 14, Statement of Constable Ronald Fyson, undated (SCO1.02724.00017).
146 Exhibit 19, Tab 2, Report of Death to Coroner, 13 May 1976, 1 (SCOI1.82449).
147 Exhibit 19, Tab 28, ‘Cliff body identified’, The Manly Daily, 18 May 1976, 1 (SCO1.82454).
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5.200.

The NSWPF submitted that “the evidence supports the conclusion that the officer
in charge wrongly recorded the name of the hotel as the ‘Chevron Hotel’, and that
the name on the notepaper was in fact the Hilton Hotel in George Street where
Mr Stewart had been staying”.!*® In any event the NSWPF discounted the
relevance of the notepaper being from the Chevron Hotel to the circumstances of
Mr Stewart’s death. I accept the submission of Counsel Assisting and the NSWPEF
that the more likely explanation is that the OIC wrongly recorded the hotel name.
However, the question is attended by real doubt and there is a real possibility that
the notepaper referred to the Chevron Hotel. I do not accept the NSWPEF’s
attempt to discount the relevance of the notepaper being from the Chevron Hotel.
If that were so I consider it would be a material matter for this Inquiry, especially
given the evidence I have received about the Quarter Deck Bar. I return to this
matter below.

Police investigation

LGBTIQ hate crime on the Northern Beaches in the 1970s

5.201.

5.202.

5.203.

Counsel Assisting submitted that an evaluation of the nature of the police
investigation of this matter requires some broader consideration of the policing
and social context of the era, now over 45 years ago.

Evidence in other matters being considered by the Inquiry suggests that some
police officers investigating deaths in the late 1980s and early 1990s at times gave
little or no attention to the possibility that they may have been homicides
motivated by LGBTIQ bias, notwithstanding that, based on the circumstances,
there was reason to suspect that they were, or may have been, homicides of that
nature. It was suggested by Counsel Assisting that this has particularly been the
case for deaths that have involved a fall from a cliff, where the death may have
been too readily assumed to have been an accident or suicide.

Counsel Assisting submitted that, if this was the position in the late 1980s, there is
even more reason to expect that it was also often a feature of the approach of
police to such deaths in the 1970s. The Inquiry has heard ample evidence of the
historically low levels of awareness and acceptance of the LGBTIQ community in
the general community in that era, as well as evidence of low levels of awareness
and acknowledgement at that time of crimes committed against members of the
LGBTIQ community. The environment in which policing occurred in the 1970s,
it was submitted by Counsel Assisting, was not conducive to the detection of such
crimes.

148 Submissions of NSWPF, 12 April 2023, [62] (SCO1.45187).
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5204.  Counsel Assisting noted that, undoubtedly, assaults of men who were perceived
to be gay occurred in areas of the northern beaches of Sydney during the 1970s,
and referred to a documented instance of “gay murders” in a suburb near Manly
in late October 1975, less than seven months prior to Mr Stewart’s death. That
matter involved a number of young navy recruits who were convicted of the
murder of a man at Curl Curl Beach, having met the victim (Phillip Jones) and his
friend at a hotel in Manly Vale earlier in the evening. Perceiving the men to be gay,
the sailors lured them to the beach and assaulted both of them, resulting in the
death of Mr Jones.!#

Extent of awareness among police of the possible relevance of proximity to the
North Head beat

5205.  The OIC in relation to Mr Stewart’s death told the Inquiry that he had not been
aware of the existence of the beat in 1976, and it is not mentioned in the
documentary record of the investigation. However, the OIC had not been
stationed at Manly for a lengthy period at the time of Mr Stewart’s death. The
Strike Force Parrabell review of the matter acknowledged the beat’s existence,
which has been well documented elsewhere, both in evidence before the Inquiry
and in other proceedings.

5206.  Moreover, contemporaneous material suggests that at least some Manly police
must have been aware of it by the mid-1970s. For example, a Manly Daily
newspaper article published on 27 April 1977, less than 12 months after
Mr Stewart’s death, refers to a ““Starsky and Hutch’ beach patrol” policing crime
in the beach areas of Manly and that the patrol featured plain clothes officers who
had, among other things, “busted homosexual activities at North Head”.15

5.207.  Further, in the matter of Paul Rath, a young man who died as a result of a fall from
the same headland one year later, evidence before the Inquiry demonstrated an
awareness on the part of the OIC of investigating that matter that the area in
question was a beat. In that matter, reference was made by police, in the Report of
Death to Coroner, to the status of the area as a beat.

The possibility of homicide was not seriously countenanced

5208.  Counsel Assisting submitted that the police investigation of Mr Stewart’s death
never appears to have seriously countenanced the possibility that the death may
have been a homicide. Rather, its focus was on identifying the body and identifying
someone who knew Mr Stewart. This included making enquires at the local Water
Board depot (situated at North Head) in case someone fitting Mr Stewart’s
description was an employee and checking at a “local employment office”.15!

149 See Exhibit 2, Tab 98, Lex Watson, ‘Australian Gays Murdered in 1975’, Campaign (Sydney), February 1976, 3 (SCOL76852); Exhibit 2,
Tab 30, Thomas Poberezny-Lynch, We Al Thonght They Were Poofters’: Anti-Homosexual Murder and Violence in Australia, 1970—1980
(Honours Thesis, University of Sydney, 2014), 6-8 (SCOL76829).

150 Exhibit 12, Tab 27, ‘90 arrested by new police beach unit’, The Manly Daily, 27 April 1977, 1 (SCO1.82350).

151 Exhibit 19, Tab 23, NSWPF Report of Occurrence, ‘Further to unidentified male person found on rocks at Fairy Bower’, 12 May 1976,
2 (SCO1.82810).
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5.209.

5.210.

5.211.

5.212.

5.213.

5.214.

Counsel Assisting noted that police made observations of items in the vicinity of
the body and conducted a search of at least a part of the Fairy Bower headland.
They made observations of the terrain at the top of the cliff and the lack of any
obvious disturbance in the clifftop area. Beyond this, Counsel Assisting submitted,
there appears to have been little investigation by police into the circumstances of
Mr Stewart’s death. There are no photographs or other documents relating to the
location and position of the body, or of Mr Stewart’s possessions. As a result, it is
difficult now to accurately identify the location where the body was found.

Counsel Assisting submitted that although the timing of Mr Stewart’s death cannot
be pinpointed with certainty, there was good reason for police to suspect that
Mr Stewart had met his fate earlier that morning, potentially only two hours prior
to discovery of his body at 10:00am. This is based on the state of the body, the
time at which the Seiko watch appeared to have stopped (8:02am on 11 May) and
the time written on the notepaper (7.20 on the 11th).

In oral submissions Counsel Assisting observed that in the occurrence entry made
8 y

just five hours after Mr Stewart’s body was located, the conclusion had already

been reached that there were “no suspicious circumstances”.!>?

I accept Counsel Assisting’s submission that had there been an openness to the
possibility that Mr Stewart’s death may have involved another party, there may
have been opportunities for police to immediately canvas for information, based
on Mr Stewart’s young age, distinctive clothing and physical appearance. Once
Ms Cupitt had been spoken to, such canvassing could have taken account of the
distinctive accent that she had noticed Mr Stewart to have. Such canvassing could
have involved residents of houses on the walk between Manly Beach and Shelly
Beach, and those houses closest to the Fairy Bower headland at the end of Bower
Street, as well as Manly ferry staff and ticket sellers who were on duty early on 11
May. Obvious questions may have included whether, if noticed, Mr Stewart had
been accompanied by anyone, and whether anyone was observed in his vicinity or
otherwise noticed to have been acting in a manner that aroused suspicion.

I also note that there appears to have been no attempt made to speak with hotel
staff (other than the receptionist, Ms Cupitt) to obtain information about anything
that may have been known of Mr Stewart’s movements at any time after he
checked in, including all day on 10 May and the morning of 11 May.

The OIC has provided the Inquiry with his limited recollection of his involvement
in this matter. Counsel Assisting did not suggest that criticism should be made of
him or other individual police officers who were involved in the investigation.
Rather, Counsel Assisting submitted that the point is to observe that the social
environment and policing practices of the era do not appear to have been
conducive to considering and detecting whether a death in these circumstances
may have been an LGBTIQ bias homicide. I accept this submission.

152 Exhibit 19, Tab 23, NSWPF Report of Occurrence, ‘Unidentified youth found at the foot of Fairy Bower headland’, 11 May 1976, 1
(SCO1.82810).
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5215, The NSWPF accepted that societal attitudes and policing practices in the 1970s
were not conducive to recognising the possibility that crimes may have been
motivated by LGBTIQ bias. However, the NSWPF submitted that a finding that
the identification of the body was quickly the “sole” concern of the police
investigation is not open on the evidence.'>

5216.  The NSWPF pointed to the following inquiries as “clearly extend[ing] beyond the
identification of the body”:1>*

a. The Special Crime Squad synopsis dated 24 May 1976, which included the
observation:!5

Death obviously caused by falling over cliff. No member of family yet
located to establish whether possible suicide or drug involvement. His
passport was issued at Fiji in 1970 and a telex was sent there on 21-5-
76 to ascertain relatives but no reply as yet. As this stage reason for being
at Fairy Bower not known, but there is no evidence to suggest foul play.

b. The statement taken from John Spanswick, with notes from the officer taking
the statement recording the following: !0

Mr Spanswick suggested that the reason bis son was in Manly could have
been the fact that whilst they resided in Fiji the family had a number of
holidays in Manly and the Shelley Beach-Fairy Bower area was frequently
visited by the deceased and family. The deceased was also very keen on rock
climbing. The father had no knowledge of suicidal tendencies by his son
and undoubtedly Mark was walking around the cliff face area and
probably slipped and fell.

5217.  The NSWPF submitted that the focus of investigations on possible suicide or
accidental death is unsurprising in light of the fact that there was and remains no
positive evidence of foul play or, indeed, evidence of anyone being present at or
shortly before Mr Stewart's death.!> In those circumstances, the NSWPF
submitted, it was reasonable for police to arrive at a hypothesis that Mr Stewart’s
death was either an accident or suicide.!>8

5218. It was also submitted that the NSWPF cannot reasonably be criticised for the fact
that the clothing worn by Mr Stewart and the items found with his body, including
the handwritten note, are now not available for forensic testing almost
47 years later.!>

153 Submissions of NSWPF, 12 April 2023, [49] (SCO1.45187).

154 Submissions of NSWPF, 12 April 2023, [52] (SCO1.45187).

155 Exhibit 19, Tab 18, Special Crime Squad synopsis extract, 24 May 1976 (SCOI1.47557).

156 Exhibit 19, Tab 23, NSWPF Report of Occurrence, ‘Mark Stewart @ Spanswick — identified’, 28 May 1976, 4 (SCO1.82810).
157 Submissions of NSWPF, 12 April 2023, [53] (SCO1.45187).

158 Submissions of NSWPF, 12 April 2023, [53] (SCO1.45187).

159 Submissions of NSWPF, 12 April 2023, [54] (SCO1.45187).
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5.219.

5.220.

5.221.

5.222.

5.223.

The NSWPF also considered it relevant to note that there was no suggestion that
the Coroner considered the investigation to be in any way deficient.'® Had Coroner
Goldrick considered further investigations to be warranted, recommendations in
that respect could have been made. The NSWPF submitted that:!!

The absence of recommendations or directions in relation to the conduct of
further investigative steps gives rise to a clear inference that the investigation
was regarded as at least adequate, having regard to police practice at the time.

During the Investigative Practices Hearing, Detective Inspector Warren agreed
with Counsel Assisting’s suggestion that it is difficult to accurately identify the
location of Mr Stewart’s body absent any photographs or other documents relating
to the location and position of his body or possessions. Detective
Inspector Warren told the Inquiry that there is no record of any such photographs
or other documentation being taken, notwithstanding the fact that the requisite
technology was available in 1976. Detective Inspector Warren accepted that it was
important in an investigation to have a photograph or other reliable record of the
location of a body and personal effects. Detective Inspector Warren also agreed
that the importance of such steps was appreciated in the mid-1970s. He could not
offer any reason why photographs were not taken.!6?

As indicated above, there is some doubt on the evidence as to whether Mr Stewart
was in fact staying at the Chevron Hotel prior to his death. Detective Inspector
Warren acknowledged that the bar located within the hotel was a popular venue
for gay men in 1976. He gave evidence that he would expect, and proper police
procedures would require, investigating police in the mid-1970s to have taken steps
to contact hotel staff to obtain information about Mr Stewart’s movements at any
time after he checked in. Detective Inspector Warren accepted that these steps
should have extended beyond taking a statement from the receptionist at the
Hilton Hotel.16?

In these circumstances, Counsel Assisting submitted, in the context of the
Investigative Practices Hearing, that police can reasonably be criticised for the
failure to take at least those steps set out above. They fell short of the standard the
public had a right to expect from the NSWPF. Counsel Assisting submitted that
the failure to retain the handwritten note means that it is not clear whether the
steps referred to at [5.220] should have been taken, but the failure to retain the
note in and of itself is a serious matter.

In written submissions filed by the NSWPF in response to the Investigative
Practices Hearing, the NSWPF accepted that if photographs were not taken of
Mr Stewart’s body or his possession this fell short of accepted investigative
standards in the 1970s.

160 Submissions of NSWPF, 12 April 2023, [56] (SCO1.45187).
161 Submissions of NSWPF, 12 April 2023, [56] (SCO1.45187).
162 Transcript of the Inquiry, 5 July 2023, T4974.18-4975.47 (TRA.00073.00001).
163 Transcript of the Inquiry, 5 July 2023, T4974.47-4975.22 (TRA.00073.00001).
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5.224.

5.225.

In respect of Detective Inspector Warren’s evidence concerning the failure of the
NSWPF to take a statement from hotel staff about Mr Stewart’s movements after
he checked in, the NSWPF suggested that there was some ambiguity in Detective
Inspector Warren’s evidence as to whether he was referring to the Hilton Hotel or
the Chevron Hotel. The NSWPF submitted that, considering the quick contact
made by police with the Hilton Hotel, it is unlikely police overlooked contacting
the Chevron Hotel.104

In reply submissions in the context of the Investigative Practices Hearing, Counsel
Assisting contended at [106] that the inference sought by the NSWPF could not
be drawn (that it is unlikely that police overlooked contacting the Chevron Hotel,
if that hotel’s name did appear on the notepaper). Rather, the inability to reach a
conclusion about this is one of the reasons why the failure to retain the handwritten
note was serious. I accept the submissions of Counsel Assisting.

Loss or destruction of exhibits

5.226.

5.227.

In relation to the failure of the NSWPF to locate the exhibits referred to above,
the NSWPF submitted that, “[p]olice cannot reasonably be criticised for the fact
that the clothing worn by Mr Stewart and the items found with his body, including
the handwritten note, are now not available for forensic testing almost 47 years
later”.1> The NSWPF submitted that, as has been repeatedly identified, police
exhibit management practices have changed dramatically in that intervening
period. Mr Stewart died roughly 10 years before DNA testing was used anywhere
in the world, and almost 30 years prior to the formation of the UHT.

In evidence given during the Investigative Practices Hearing, Assistant
Commissioner Conroy conceded that these exhibits were “significant” and could
not possibly have been consumed by forensic testing. Assistant Commissioner
Conroy accepted that if the exhibits were destroyed, disposed of or otherwise
returned to somebody, there ought to have been a record to that effect. Despite
making enquiries, Assistant Commissioner Conroy could not point to such a
record existing and conceded that the absence of documentation is indicative that
“there’s possibly been a breach of a police policy or procedure”.'® In these
circumstances, Counsel Assisting submitted that criticism of the NSWPF is
entirely reasonable.

164 Submissions of NSWPF, 10 October 2023, [303] (SCOI.86127).
165 Submissions of NSWPF, 12 April 2023, [54] (SCO1.45187).
166 Transcript of the Inquiry, 4 July 2023, T4847.44-4848.19 (TRA.00072.00001).
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5228.  The NSWPF acknowledged, in written submissions filed in the context of the
Investigative Practices Hearing, that a record ought to have been created of
whether the exhibits were destroyed, disposed of or returned to the family.
However, the NSWPF submitted that whether the failure to locate such a record
is indicative of a breach of procedure cannot be determined by the Inquiry. This
is because Mr Stewart’s death occurred in 1976, during which time it is not
apparent for what period such records were required to be retained.!” As to
whether it was reasonable for the NSWPF to retain the exhibits, the NSWPF noted
that the relevant police instruction required the retention of exhibits until “all
possible Court action has been finalised”.!%® Given the Coroner and the Special
Crime Squad had found no evidence to suggest foul play, the NSWPF submitted
that it would be “surprising” if the exhibits had been retained till present day.'%”

5229.  Inreply submissions in the context of the Investigative Practices Hearing, Counsel
Assisting made the point, which I accept, that if records were disposed of in
accordance with an applicable police instruction there should be a record to that
effect. Such a record, it appears, did not exist as the NSWPF were not able to
furnish me with evidence that the exhibits in Mr Stewart’s case were destroyed
with appropriate authorisation (or any policy or procedure document to explain
why that record, in turn, would not exist or have been retained).

Consideration of submissions

5230. I agree with the submission of Counsel Assisting that the primary focus of the
police investigation into Mr Stewart’s death was the identification of the body. No
criticism is made of this being an important matter to determine in the early stages
of the investigation. However, in my view, the police investigation prematurely
ruled out the possibility that Mr Stewart’s death may have involved an act of foul
play and that more could have, and should have, been done to pursue lines of
inquiry covering the range of alternative hypotheses that may have explained
Mr Stewart’s death both prior to and once Mr Stewart had been identified.

5231.  The inquiries made by the investigating officers showed little consideration of
Mr Stewart’s last movements, any evidence of the involvement of another party,
or any potential factors of LGBTIQ bias (such as the location of his death at a
beat, a potential connection to the Chevron Hotel and/or that he attended Fairy
Bower Headland as a result of a prearranged meeting).

167 Submissions of NSWPF, 10 October 2023, [299] (SCOI.86127).
168 Submissions of NSWPF, 10 October 2023, [300] (SCOI.86127).
169 Submissions of NSWPF, 10 October 2023, [300] (SCOI.86127).
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5232, As noted above, the NSWPF submitted that there were investigative steps taken
by police that demonstrated that inquiries “quite clearly extended beyond the
identification of the body”.170 The inquiries that the NSWPF pointed to, were,
in effect:!"!

a. To try to make contact with relatives and to ask them about “possible suicide
or drug involvement” and Mr Stewart’s reasons for being at Fairy Bower in
circumstances where the police had already concluded that there was “no
evidence to suggest foul play”; and

b. Taking a statement from Mr Stewart’s father, John Spanswick, who gave
evidence as to why Mr Stewart could have been at Manly and that he was keen
on rock climbing. John Spanswick also told police that he had “no knowledge
of suicidal tendencies by his son and undoubtedly [Mr Stewart] was walking
around the cliff face area and probably slipped and fell”.

5233. I do not consider that these inquiries demonstrate that the police investigations went
tar beyond the identification of the body. In fact, they tend to confirm the limited
nature of any substantive investigation of possible causes of Mr Stewart’s death.

5.234. I observe that given the lack of evidence as to manner of death at the time of
Mr Stewart’s death, police could have and should have queried certain issues (such
as the lack of a wallet and the existence of a note suggesting a potential
arrangement for a meeting) and taken additional steps (such as canvassing in
relation to sightings of Mr Stewart) and other steps outlined by Counsel Assisting
as noted above.

5.235. I do not accept the submission made by the NSWPF that a lack of criticism by the
Coroner in relation to the police investigation can be taken to indicate that it was
sufficient. The Coroner should be entitled to assume that police investigating a
death will have approached a matter with a certain degree of thoroughness before
an investigative officer expresses a view that a death has not involved foul play. In
any event, by the time a coroner may be in a position to examine a coronial brief
that has been sent to the Court, opportunities for more thorough scene
examination and eatly canvassing of eyewitnesses are likely to have been lost.

5236. I am satisfied on the evidence of Detective Inspector Warren that it fell short of the
policing standards of the day for police to have failed to take a photograph or make
an accurate record of where Mr Stewart’s body and personal effects were found.
Moreover, if the notepaper did in fact refer to the Chevron Hotel, then that would
have been a significant matter warranting investigation, especially noting the status
of the Quarter Deck Bar as a venue frequented by gay men. As to this last matter,
in fairness I refer to the view I have expressed above that on balance the notepaper
is more likely to have referred to the Hilton Hotel. However, the uncertainty about
this makes it even more regrettable that the notepaper has been lost.

170 Submissions of NSWPF, 12 April 2023, [52] (SCOI1.45187).
171 Submissions of NSWPF, 12 April 2023, [50]-[51] (SCOL45187).
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Manner and cause of death

Cause of death

5.237.

5.238.

Counsel Assisting noted that while the Coroner’s finding of “multiple injuries” is
consistent both with Dr Oettle’s original post-mortem report and Dr Iles’ review
of the forensic materials, Dr Iles’ recommendation is that the cause of death be
more specifically described as “multiple injuries sustained in a fall from a
height”.1”> Counsel Assisting submitted that this more specific cause of death
should be adopted by the Inquiry.

The NSWPF did not make any specific submissions regarding cause of death,
beyond submitting that they agreed with the ultimate finding as to manner and
cause of death proposed by Counsel Assisting.

Manner of death

5.239.

5.240.

5.241.

Counsel Assisting submitted that the evidence before the Inquiry does not enable
any formal finding to be made that would distinguish between the possibilities of
suicide, accident or foul play.

While the Coroner’s principal finding that it is not possible to determine the
manner of death is supported, it was submitted by Counsel Assisting that the
secondary finding that foul play could be ruled out, should not be adopted by the
Inquiry.

I therefore turn to consider the evidence relating to each potential manner of
death, and the parties’ submissions in relation to the alternative hypotheses.

The possibility of suicide

5.242.

Counsel Assisting submitted that the absence of relevant evidence in the police
material makes it difficult to evaluate the likelihood of suicide, and noted the
following matters:

a. Mr Stewart’s father told police that he could not offer any reason or
explanation as to why Mr Stewart would be at Fairy Bower at that time of day
(it is unclear what “time of day” he is referring to), and that he did not know
of anything that would cause Mr Stewart to take his own life.!”> Counsel
Assisting noted that that opinion needs to be understood in the context of the
very limited contact between Mr Stewart and his father in the 18 months prior
to his death. Mr Stewart’s sister was of the view that her brother’s past
associations with the area were happy ones, in the context of their childhood
holidays.!7*

b. Other evidence that would assist in evaluating the likelihood of suicide would
include any further information regarding Mr Stewart’s life in Brisbane or
elsewhere in the months preceding his death. However, other than the fact

172 Exhibit 19, Tab 38, Expert report of Dr Linda Iles, 15 December 2022, 6 (SCOI.82457).
173 Exhibit 19, Tab 7, Statement of John Spanswick, 28 May 1976, 2 (SC0O1.02724.00015).
174 Exhibit 19, Tab 43, Statement of Caitlin Healey-Nash, 21 March 2023, [7] (SCOI1.82814).
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that he resided at a boarding house for around five months leading up to his
death, there is no evidence of about Mr Stewart’s personal relationships,
health, employment, or any personal difficulties in that period which might
assist in revealing his state of mind.

c. Mr Stewart’s two-day booking at the Hilton Hotel could perhaps be consistent
with his having intended to end his life on 10 or 11 May 1976. Similatly, the
notepaper and notation could be viewed as a record intentionally left by
Mr Stewart to indicate where he had been staying and the time at which he
was about to take his life. (However, this seems unlikely given the bare nature
of the notation and there being no indication that a pen was located at the
scene.) Conversely, the existence of the note indicating a potential
arrangement or plan for the time of 7:20 (whether am or pm) on 11 May might
be thought inconsistent with any suicidal intention.

5.243. 1 observe that the records recently obtained from the Royal New Zealand Navy
shed some light, albeit inconclusively, on Mr Stewart’s mental state as of May 1976.
They reinforce the evidence of an estrangement between Mr Stewart and his
parents. From Mr Spanswick’s perspective, this appears to have been referable at
least in part to Mr Stewart attending “various bars, poolrooms and guesthouses”
and associating with “louts”. The possibility of suicide might also be what
Mr Stewart’s mother had in mind when she said, “assuming he is alive and has not
done anything silly”.

5.244. It was submitted by Counsel Assisting that the possibility that Mr Stewart may
have intentionally taken his own life has little support in the evidence, but cannot
be ruled out entirely.

5.245.  In submissions, the NSWPF stated:!75

It is unclear why Connsel Assisting so significantly discounts the possibility
of suicide. 1t should be recalled in this respect that deaths by suicide are
vastly more common than deaths by homicide. This probabilistic disparity
is only heightened when one considers that the bulk of homicides occur in a
residential setting.

5.246.  The evidence cited by the NSWPF in support of this submission was the following
footnote:!7¢

In 2021, for example, there were 3,144 suicides recorded in Australia
(bttps:/ | www.abs.gov.an/ statistics/ health/ causes-death/ canses-death-
australia) 2021#australia-s-leading-canses-ofdeath-2021), but only 370
homicides — 193 of  which  were  recorded as  murders
(https:/ | wwmw.abs.gov.an/ statistics/ people/ crime-and-justice/ recorded-
crime-victims| latest-release).

175 Submissions of NSWPF, 12 April 2023, [65] (SCO1.45187).
176 Submissions of NSWPF, 12 April 2023, [65] (SCO1.45187).
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5.247.

5.248.

At no point prior to, or at, the documentary tender into Mr Stewart’s death or the
filing of written submissions, did the NSWPF seek for these ABS statistics to be
tendered into evidence. It was only after the Inquiry wrote to the NSWPF
regarding the several online articles and other ABS statistics cited by the NSWPF
in its submissions — but which had not been tendered into evidence — did the
NSWPF seek for these statistics to be tendered.

The NSWPF submitted that there is admittedly a paucity of evidence as to
Mr Stewart’s mental state, but that there are at least some matters that might be
consistent with suicide:!”’

Indeed, it is clear is that the period prior to Mr Stewart's death was one
of significant upheaval in bis life: he deserted the New Zealand navy, moved
to Brisbane where he lived in a boarding house, became estranged from his
Sfamily, and changed his name. Moreover, it was at least highly unusnal
that Mr Stewart, an 18-year- old who had resided in a boarding house for
some months, reserved two nights at a luscury hotel immediately prior to

his death.

The possibility of accident

5.249.

5.250.

5.251.

Counsel Assisting submitted that the terrain in the vicinity of the cliff edge as
described by Constable Ure suggests the possibility that Mr Stewart could have
fallen accidentally, bearing in mind his father’s account that he used to love
climbing around the rocks in the area on past family holidays.

Further, Counsel Assisting submitted that the presence of the broken off Banksia
branch at the base of the cliff may be more consistent with either an accident or
toul play rather than suicide, as its presence may indicate an attempt to grasp at a
branch in circumstances where the fall was not an intentional act.

The NSWPF did not make any specific submissions regarding the possibility of

accident.

The possibility of foul play

5.252.

5.253.

Both the Coroner and the Special Crime Squad found no evidence to suggest
foul play.!7s

No evidence appears to have been located at the clifftop indicative of a struggle or
assault having taken place there. Counsel Assisting submitted that limited weight
can be given to the absence of such evidence in circumstances where such a death
can be effected by a push and where the post-mortem report may not have
adequately documented any external injury. The NSWPF submitted that:!7

the hypothetical scenario of a push that was not associated with any other
Sorm of struggle proposed by Counsel Assisting ... is difficult to reconcile

177 Submissions of NSWPF, 12 April 2023, [66] (SCO1.45187).

178 Exhibit 19, Tab 36, Extract of transcript of Coronial Inquest into the death of Mark Stewart, undated (SC0O1.02724.00007) ; Exhibit 19,
Tab 17, Special Crime Squad synopsis extract, 21 May 1976 (SCO1.47558); Exhibit 19, Tab 18, Special Crime Squad synopsis extract, 24
May 1976 (SCOL47557).

179 Submissions of NSWPF, 12 April 2023, [70] (SCO1.45187).
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5.254.

5.255.

5.256.

5.257.

5.258.

5.259.

with ordinary human bebavionr; it wonld have required Mr Stewart to be
standing on or near the edge of the cliff and for someone to approach him
unnotic